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FOREWORD 
 

This study of the issues involved in the legalization of physician-assisted death 
has been undertaken at the request of the Council of Canadians with Disabilities.  
It has been supported financially by the Canadian Bar Association “Law for the 
Future Fund”.  The views expressed here are not necessarily those of either the 
Council of Canadians with Disabilities or the Canadian Bar Association. 
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EXECUTIVE SUMMARY 
 

 This study explores the two interrelated problems confronting persons with disabilities in a 
society that tolerates assisting people to die before a terminal illness takes its course: the 
unwanted and/or unwarranted loss of one’s life, and the loss of personal autonomy in making 
end-of-life decisions.  It examines various types of safeguards that might be employed to reduce 
or eliminate these risks. 
 
 “Assisted death” is understood to include assistance to end one’s own life (“assisted suicide”), 
and both active and passive euthanasia, involving a decision made by the individual or a 
surrogate decision maker, but also involving the co-operative action of an outside agent, 
ordinarily a health care practitioner.  “Active” euthanasia consists of the administration of a lethal 
substance or other act intended to bring about the death of a person.  “Passive” euthanasia 
consists of the withdrawal or withholding of a potentially life-sustaining procedure, again with 
the intention of hastening the individual’s death. 
 
 Having a disability often leads to the devaluation of the life of an individual, and 
consequently makes other people think that he or she would be better off dead.  Although the 
individual might value his or her own life as much as anyone else would, knowing that others 
assign diminished value to one’s life can affect the voluntariness of any decision to seek 
assistance in dying.  Substitute decision makers are likewise influenced by the pervading view 
that the life of a person with a disability is a life not worth living. 
 
 Safeguards against such abuses can take several forms.  For example, some are direct, such 
as prohibition of certain acts; others are indirect, such as the development of better therapeutic 
and pain relieving procedures and medications and the provision of social supports, which would 
make recourse to assisted death a less desirable option.  Some safeguards could precede a 
person’s death and thus prevent a wrongful choice, while others may follow after one person’s 
death (criminal prosecution or disciplinary proceedings, for example) and make such a choice 
less likely for other persons. 
 
 There is a considerable body of public opinion in Canada and elsewhere that ending the life 
of a person with a disability is much less blameworthy than killing a person who does not have a 
disability.  Often the killing of a person with a disability is characterized as “mercy killing”, 
regardless of whether the individual was experiencing severe pain.  There have been calls for a 
new category of “compassionate” homicide that would remove the killing of a person with a 
serious disability or illness from the definition of murder, or at least significantly reduce or 
eliminate the mandatory penalty for committing such crimes. 
 
 Society in general attributes negative characteristics to persons with disabilities.  Their lives 
are regarded as having less value, both to themselves and to the society around them, than the 
lives of individuals who do not have disabilities.  As a consequence, there is less resistance to 
any practice that ends their lives prematurely.  The legalized practice of assistance in dying could 
result in a disproportionate number of persons with disabilities being put to death, either 
voluntarily or otherwise. 
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 Examples are provided where parents have recently murdered or attempted to murder their 
children, and where they have been spared the normal penalty required by the law, or where 
there has been vigourous campaigning on behalf of the parents that their sentences should be 
significantly less than the law requires.  Making such parents pay the penalty they undoubtedly 
would have had to pay had their children not been disabled has been branded by some (but not 
by the courts) as “cruel and unusual punishment”, and as such contrary to s. 12 of the Canadian 
Charter of Rights and Freedoms. 
 
 The notion that a person with a disability has an unacceptably poor “quality of life” 
influences people’s judgment as to whether such a person ought to receive needed medical care.  
“Do Not Resuscitate” orders are often made, not because a person’s medical condition is 
untreatable, but because their disability is regarded as having made their life of negative value. 
 
 The current law in Canada pertaining to assistance in dying is reviewed.  The Criminal Code 
of Canada prohibits both active euthanasia (i.e., using lethal measures with the intention of 
causing another person’s death) and assisted suicide (i.e., providing the means and instructions 
whereby an individual may end his or her own life).  The actual enforcement of these criminal 
sanctions, however, has not been consistent, perhaps because prosecution of a health care 
practitioner may discourage other professionals from offering adequate pain control and/or from 
terminating futile treatment. 
 
 Canada’s Constitution, in s. 7 of the Canadian Charter of Rights and Freedoms, provides 
some assurance that both the right not to have one’s life artificially shortened (the right to life 
and the right to security of the person) and the right to decide the time of one’s own death (the 
right to liberty) will be respected.  Section 15 of the Charter guarantees to everyone the right to 
equality before and under the law and the right to the equal protection and benefit of the law.  
Constitutional guarantees, however, are only binding on legislatures and those who act with the 
authority of government, and not on private decision makers or health practitioners. 
 
 Canadian case law requires that the wishes of a mentally capable person to forego life-
sustaining medical treatment must be respected.  Administering drugs for the purpose of 
controlling pain, particularly in a case where death is imminent, is permissible, even if it is likely 
that the type and amount of medication required to do so might hasten the patient’s death, so long 
as the intention is to relieve pain, rather than to cause death. 
 
 The courts have shown willingness to intervene in order to prevent a surrogate decision in 
favour of the death of a child with a disability whose physical condition was treatable.  Similarly, 
the case of Sue Rodriguez, who unsuccessfully challenged the law against assisting suicide, 
demonstrates the tendency of the courts to err on the side of preserving life. 
 
 In the latter half of the decade of the 1990’s, a Senate Committee on Euthanasia and Assisted 
Suicide examined a full range of issues relating to Canadian law and policy on end-of-life 
decisions.  In its 1995 report, “Of Life and Death”, the Senate Committee affirmed the existing 
Criminal Code provisions against all forms of euthanasia and assisted suicide.  The Committee 
also stressed the importance of developing and providing improved palliative care and more 
effective means of pain control.  The Committee called for amendments to the Criminal Code to 
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clarify when it is permissible to provide pain relief that may also have the effect of shortening a 
patient’s life, and when the withholding or withdrawal of life-sustaining treatment is acceptable. 
 
 A minority of Senators on the Senate Committee on Euthanasia and Assisted Suicide wanted 
the Criminal Code to be amended to permit assisted suicide and to reduce the severity of 
penalties for “voluntary euthanasia”.  These relaxations of the current law, according to the 
minority, would only be permissible if there were procedural safeguards including review of 
each case both before and after the death of the individual.  Several witnesses who appeared 
before the Senate Committee expressed serious misgivings about the possibility of maintaining 
genuine voluntariness in any system that permits euthanasia or assisted suicide.  A majority of 
the Committee favoured a less severe penalty for homicide in which there is a clear element of 
compassion. 
 
 Extensive safeguards against the abuse of legally permissible assistance in dying were 
articulated by some witnesses before the Senate Committee, and also in the minority opinions of 
the Chief Justices of British Columbia and of Canada in the two unsuccessful appeals by Sue 
Rodriguez to gain legal approval of her assisted suicide plans.  In each case these 
recommendations included both a before-the-fact hearing process and an after-the-fact review of 
the appropriateness of the decision in favour of death. 
 
 A Senate Subcommittee appointed in 1999 reviewed the developments in the field since the 
original 1995 report, “Of Life and Death”.  The Subcommittee tabled a report entitled “Quality 
End-of-Life Care: The Right of Every Canadian” in June, 2000.  The distinctions between the 
titles given to the respective Senate reports are significant, although the Subcommittee restricted 
itself to a review of progress made with respect to the unanimous recommendations of the earlier 
Senate Committee on Euthanasia and Assisted Suicide, which did not include the legalization of 
either euthanasia or assisted suicide.  The Subcommittee expressed concern that very few 
advances had been made in the intervening five years in the end-of-life practices of palliative 
care, pain control, sedation, the withholding or withdrawal of life-sustaining treatment, and 
advance directives. 
 
 The Senate Subcommittee reported in 2000 that only about five percent of dying Canadians 
receive appropriate palliative care.  They singled out several elements of palliative care and 
several subpopulations of Canadians, including persons with disabilities, in which emerging 
valuable principles and practices in end-of-life care were particularly neglected.  The 
Subcommittee focussed on the social context in which death occurs as having at least as 
significant an impact as the medical context.  The social context of caring and love, if it exists at 
all, is inevitably one in which close family members and friends desire that the dying person’s 
symptoms and pain be relieved by whatever reasonable means are available other than causing 
the person’s death. 
 
 Research findings reported to the 1999-2000 Senate Subcommittee included the information 
that appropriate and effective pain control hardly ever has the consequence of hastening a 
patient’s death, and that treatable clinical depression often is associated with expressions of a 
desire to have one’s life ended unnecessarily by artificial means. 
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 There have been some recent proposals, including private members’ bills, to legislate clearer 
guidelines for end-of-life care.  Bill S-2, introduced in the Canadian Senate in 1999, would have 
essentially codified law that is already in effect, although it attempted to go a step further and 
identified “artificial hydration and nutrition” as “life-sustaining medical treatment” which could 
be withdrawn lawfully on the consent of a family member. 
 
 A series of court cases in the United States during the 1980’s focussed on individuals with 
disabilities who sought the endorsement of the courts for their wishes to die because they said 
that their disabilities made their lives intolerable.  The courts generally allowed the petitioners 
the same right to refuse treatment that persons without disabilities have, although there was little 
attention paid to the ways in which society’s failure to provide needed material, social and 
health-related supports contributed to the circumstances leading the persons with disabilities to 
seek passive euthanasia. 
 
 In two other cases in 1997 the U.S. Supreme Court upheld the validity of State legislation 
banning physician-assisted suicide.  The Court ruled that such laws are intended for the 
protection of vulnerable individuals “whose autonomy and well-being are already compromised”, 
including the poor, the elderly and persons with disabilities, against “the real risk of subtle 
coercion and undue influence in end of life decisions”.  Suicide prevention was chosen in 
preference to suicide facilitation.  More recently the Alaska Supreme Court rendered a similar 
decision, rejecting the argument that a decision to end one’s own life is a private matter.  It 
becomes a public matter when approving the practice would put other vulnerable persons at risk.  
The judge wrote that a “disabled person’s suicidal impulses should be interrupted and treated the 
same way as anyone else’s”. 
 
 The State of Oregon in 1997 became the first and so far the only State in the U.S.A. to enact 
legislation, the Death with Dignity Act, permitting physician-assisted suicide for those who are 
terminally ill, likely to die within six months, and who freely choose to end their lives.  During 
the first two years after enactment of the legislation, fewer than one percent of cancer deaths, the 
largest category of terminal diseases, were listed as assisted suicides.  The numbers exercising 
their right to end their own lives with the assistance of a doctor actually decreased in 2001.  Only 
the patient, two physicians and two witnesses are required by the law to have knowledge of the 
patient’s intention to end his or her life before the fact.  Some researchers maintain that there is 
reason to believe that many who chose assisted suicide under Oregon’s law are motivated by 
depression, despite the provision in the statute that patients requesting assisted death are to be 
referred to a counsellor to determine whether they may be making an “impaired judgment”.  The 
procedure has also been criticized for failing to demonstrate that palliative care interventions are 
available as an alternative to consensual death. 
 
 In 2000 the U.S. House of Representatives passed the Pain Relief Promotion Act, which had 
the stated purpose of promoting pain management and palliative care without permitting assisted 
suicide and euthanasia.  The clear intention of the Bill was to render the Oregon Death with 
Dignity Act inoperative.  It has never come to a vote in the U.S. Senate.  With the change of the 
United States federal administration early in 2001, Attorney General John Ashcroft, reversing the 
instructions of the previous Attorney General Janet Reno, ordered that the U.S. Controlled 
Substances Act should be interpreted in such a way as to make it illegal for medical practitioners 
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to prescribe lethal drugs for the purposes of assisting suicide or euthanasia.  That order was 
struck down by the court, but is currently under appeal. 
 
 The Netherlands has taken the lead in legalizing physician-assisted death on a national scale, 
having effectively tolerated it for more than twenty years.  Formal passage of legislation 
expressly permitting it took place in April, 2001.  Under the legislation, no evidence of terminal 
illness is required, but the physician is expected to be of the opinion that a candidate for 
assistance in dying is facing “unremitting and unbearable suffering”, for which there is no 
reasonable alternative solution.  Active euthanasia by lethal injection has historically accounted 
for many more assisted deaths in the Netherlands than has assisted suicide.  There is also 
evidence that a significant number of such deaths (in the order of 1,000 cases per year) take place 
without the personal consent of the individual, and that more than half of all cases of assisted 
death are not reported at all. 
 
 Some investigators maintain that the incidence of assisted death is not actually lower in 
countries where the law prohibits it, but that in those countries it takes place secretly.  One 
Australian study concluded that “intentionally accelerated deaths” in that country happen almost 
twice as frequently as in the Netherlands.  Canada, too, is alleged to have an “underground 
assisted death movement” that has grown particularly towards the end of the twentieth century 
with the emergence of AIDS as a cause of terminal illnesses. 
 
 One Australian jurisdiction, the Northern Territory, briefly enacted legislation permitting 
assisted death in 1996, but the National Senate overturned the law less than one year later.  Other 
states where assisted death continues to be formally condoned include Colombia, Switzerland 
and Belgium.  Draft legislation to remove any criminal sanction against assisted death exists in 
some of these countries, and also in Scotland, South Africa, and some U.S. States. 
 
 Groups favouring euthanasia and/or assisted suicide continue to propose changes to the law 
which would permit such practices where they are now legally prohibited.  A “Model State Act 
to Authorize and Regulate Physician-Assisted Suicide” has been proposed by representatives of 
the pro-euthanasia Hemlock Society.  The preamble to the draft legislation gives as its rationale 
the fact that effective therapeutic or palliative care is for some people “impracticable because the 
patient lacks the resources or health insurance necessary to pay for them”.  It is submitted that 
this attitude is especially dangerous to persons with disabilities, who are the most likely to be 
without the necessary resources, and for whom some may regard the expenditure of health care 
resources as a waste, since they will not “cure” the individual’s disability, even though they may 
prolong his or her life. 
 
 Any system that permits euthanasia or assisted suicide, but that provides minimal legislated 
safeguards, will leave many vulnerable persons at risk of losing either their lives unnecessarily, 
or their autonomy over personal life-and-death decisions, or both.  Treatable depression is often 
regarded as a justification for a decision to end a person’s life.  However, the risks people with 
disabilities seem to face, according to anecdotal reports, are not greatly different in jurisdictions 
that have made assisted death legal, as compared to what they are in other jurisdictions where 
strict prohibitions remain in effect.  The devaluation of the lives of persons with disabilities is a 
universal reality, and often leads to preventable death, even if not planned and deliberate death. 
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 “Do not resuscitate” orders are often entered in patient charts, not because an attempt to 
resuscitate the person would be futile, but because the individual’s life is negatively valued 
because of disability.  There is a reluctance to resort to professional discipline or criminal 
prosecution in cases where the life that is taken is that of a person with a disability.  These 
observations do not reduce the concern over the prospect of legalization of assisted death as 
much as they underline the critical need for improved support services life-long, strong 
individual and systemic advocacy, and appropriate palliative care as death draws near. 
 
 Persons with disabilities have been shown to place just as great a value on their lives as do 
persons without disabilities.  The critical factor in safeguarding the lives of persons with 
disabilities is to develop in society a true awareness of the value of every human life.  Only when 
this happens can there be any real assurance that personal supports and protections against 
discrimination on the grounds of disability will be sufficient to ensure that the lives of persons 
with disabilities do not become intolerable. The slogan, “death with dignity” is a cruel hoax if 
there is not comparable commitment to “life with dignity” for those who have disabilities.  When 
death becomes imminent and inevitable, the priority ought to be to ensure that as long as any 
individual’s life goes on it remains a life of acceptable quality and comfort.  The two recent 
reports emanating form the Canadian Senate have asserted that priority as a necessary national 
commitment. 
 
 If patients are either over-treated or under-treated because their physicians are fearful for 
their own protection from prosecution or professional discipline, steps must be taken to bring 
greater clarity to the law and/or to people’s understanding of the law, and greater consistency in 
the law’s enforcement.  Mandatory severe punishment does not adequately deter doctors from 
killing their patients, in part because it deters prosecutors from charging them and juries from 
convicting them.  On the other hand, bringing in provisions for lenient penalties under the guise 
of “compassionate homicide” would amount to an invitation to inflict death on vulnerable 
persons by making the protection of health care practitioners more of a priority than the 
protection of the lives of their patients. 
 
 Those in Canada who have favoured some relaxation of the laws prohibiting euthanasia and 
assisted suicide have tended to link their arguments with recommendations for the establisment 
of a serious set of procedural safeguards to try to prevent abuse.  This is true of judges who wrote 
minority judgments in the Rodriguez case and minority members of the Senate Committee.  
Their proposed safeguards have often taken the form of an application to the court or to a quasi-
judicial tribunal for approval before assistance in dying is permissible.  One variation would 
have the decision-making body assisted by a cross-disciplinary “advisory panel”. These 
precautions stand in sharp contrast to the practices that are currently allowed by legislation in the 
Netherlands and Oregon, where there is no provision for independent assessment of whether a 
request for assistance in dying ought to be granted, but rather a loose requirement that the death 
be reported after it has taken place. 
 
 In addition to the role of the court or a quasi-judicial hearing panel to authorize legalized 
assistance in dying, there would be a need for publicly funded advocacy on behalf of the 
individuals who seek to have their lives ended, in order to make sure that they understand all of 
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the options available to them, and that their request has not been motivated by some form of 
manipulation by other persons.  One of the most difficult criteria to satisfy is that persons with 
disabilities who are deemed to be candidates for assistance in dying can choose that option 
without coercion or undue influence. 
 
 Next to the determination that a choice of assistance in dying is without doubt the free and 
voluntary decision of the patient, the other most essential criterion is that every reasonable 
avenue has been fully explored that would make dying no longer the most attractive prospect, 
either for the person or those near them.  This must include readily available pain relief and all 
aspects of palliative care, as well as an examination of non-medical issues that impact on the 
individual’s will to live. 
 
 For persons with disabilities, the “mercy” in what is popularly called “mercy killing” is far too 
often understood in terms of ending a life that is inherently of negative value to the individual, to 
their families and to society, rather than as a response to pain and suffering experienced by the 
individual that cannot otherwise be relieved.  Even in Canada, where the law officially continues 
to uphold the traditional uncompromising respect for human life, safeguards against resorting to 
assisted death are seriously wanting.  Until it can be convincingly demonstrated that all 
Canadians enjoy full equality and security of the person, regardless of disability, as guaranteed 
by the Charter of Rights and Freedoms, then any steps toward legalized assistance in dying 
should be resisted. 
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LEGALIZING PHYSICIAN-ASSISTED DEATH: 
CAN SAFEGUARDS PROTECT THE INTERESTS OF VULNERABLE 

PERSONS? 
 

By Orville R. Endicott* 
 

I. INTRODUCTION 
 
 
The issues surrounding the legalization of euthanasia and physician-assisted suicide are 
preoccupying legislators, the judiciary, health care practitioners, legal scholars, ethicists and the 
general public to an ever-increasing degree around the world.  Precedents have been established in 
some jurisdictions where euthanasia and/or physician-assisted suicide have been legalized.  
Changes to the law are also currently under serious consideration in many other places. 
 
The movement towards the removal of legal penalties for physicians who hasten the death of their 
patients poses several problems for persons who are vulnerable because of disability or advancing 
age.  These problems exist in two interrelated areas: 
 

1) the threat of being put to death against one’s wishes, and 
2) the threat of losing one’s control over the most significant decision affecting one’s life that it 

is possible to make -- the decision to bring it to an end before death occurs naturally. 
 
In the event that Canadian law may, at some point in the future, be amended to permit physician-
assisted death, the Council of Canadians with Disabilities (CCD) wants to have a thorough 
understanding of what safeguards have been proposed or might be proposed, and of the adequacy 
or inadequacy of such measures as reliable protections of the lives and liberties of vulnerable 
persons.1 

 
The paper will first consider why physician-assisted death poses a special threat to persons with 
disabilities.  It will then examine current Canadian statute law, both criminal and civil, the 
Constitution, case law, and prosecutorial practice in order to identify the existing baseline of what is 
and is not permissible, the extent to which prohibitions are enforced, and what protections they 
provide of the lives and freedoms of vulnerable persons in this country.  The paper will then turn 
to developments in other jurisdictions where restrictions on physician-assisted death have been 
relaxed, or where attempts have been made to do so.  Particular attention will be paid to the 
elements of such laws and practices that can be construed as safeguards, either against abuses 
generally, or against interference with the life, liberty and security interests of vulnerable persons. 
 

                                                           
* M.A., LL.B., Barrister & Solicitor, Toronto, Ontario. 
1 This study of the issues involved in the legalization of physician-assisted death has been undertaken at the 
request of the Council of Canadians with Disabilities.  It has been supported financially by the Canadian 
Bar Association “Law for the Future Fund”. The views expressed here are not necessarily those of either 
the Council of Canadians with Disabilities or the Canadian Bar Association. 
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The proposition that our society ought to permit doctors to act as agents of death in certain 
situations presents frightening concerns about both personal safety and autonomy for persons 
with disabilities.  Any discussion of safeguards must pay full attention to both types of concerns.  
In matters that are not obviously life and death issues, our society has a history of presenting 
persons with disabilities with the choice between deciding for themselves, which is supposed to 
be risky, or having non-disabled persons make decisions for them, which is supposed to be safe.  
There is also a frequent phenomenon in which persons are supposedly deciding for themselves, 
but in fact decisions are being made for them.  When the issue is the decision to live or to die, 
this may be the most difficult circumstance against which to develop safeguards. 
 
A related focus of debate which this paper will touch upon is whether there ought to be a 
separate category of homicide in Canada, often referred to as “compassionate homicide” or 
“mercy killing”.  It is conceivable that Parliament may, as was recommended in 1995 by the 
Special Senate Committee on Euthanasia and Assisted Suicide,2 adopt this as an interim 
amendment to the Criminal Code, rather than moving directly to specific physician-assisted 
death legislation.  At present the Criminal Code classifies murder as “first degree murder” if it is 
“planned and deliberate”, if the victim is a peace officer or prison employee “acting in the course 
of his duties”, or if the murder takes place while the accused person was “committing or 
attempting to commit” certain other serious offences.  All other murder is second degree 
murder.3  Some have been urging in recent years that anyone who kills another person with the 
intention of ending their pain and suffering should not be subject to the life sentence and 
minimum periods of parole ineligibility that are at present mandatory for those convicted of first 
and second degree murder.  The event that has brought this issue into sharp focus in Canada is 
the 1993 murder of Tracy Latimer by her father, Robert Latimer, whose appeal was heard by 
the Supreme Court of Canada in June, 2000, and denied in a decision released in January, 
2001.  This paper will examine the Latimer case in some detail below. 
 
It is not the purpose of this paper to enter into the broad debate about euthanasia and assisted 
suicide.  For the most part, that debate is conducted without much reference to the particular 
concerns of persons whose lives and liberties might be jeopardized, if such practices are 
legalized, because they have disabilities.  However, it is obvious that, to the extent that potential 
safeguards appear inadequate to protect the interests of vulnerable persons, the paper will 
oppose any relaxation of existing law that prohibits physician-assisted death.4 

 

                                                           
2 Senate of Canada.  Of Life and Death.  Report of the Special Senate Committee on Euthanasia and Assisted 
Suicide. 1995. 
3 Criminal Code of Canada, R.S.C. 1985, c. C-46, s. 231. 
4 The phrase Aphysician-assisted death” has been chosen as the most appropriate general term for the subject 
of this paper, since it encompasses all forms of activity on the part of medical practitioners which have as their 
intended effect the hastening of the death of an individual. It should be noted, however, that it is the position 
of the Canadian Medical Association that ACanadian physicians should not participate in euthanasia and 
assisted suicide” (Euthanasia and Assisted Suicide (update 1998), May 9, 1998).  CMA also takes the position 
that "Physician-assisted death . . . does not include the withholding or withdrawal of inappropriate, futile or 
unwanted medical treatment or the provision of compassionate palliative care, even when these practices 
shorten life." (Canadian Medical Association. Physician-assisted death [policy summary], Canadian Medical 
Association Journal 1995;152:248A-B).  
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Canadian law now prohibits both “euthanasia” and “assisted suicide”.  Euthanasia (literally “good 
death”) is generally understood to mean the intentional taking of one person’s life by another for 
the purpose of relieving the first person of the anguish of uncontrollable pain or prolonged dying.  
The expression “active euthanasia” is often used, signifying that death was brought about by the 
commission of a lethal act, rather than by the omission of some potentially life-sustaining 
intervention, which is correspondingly referred to as “passive euthanasia”. 
 
The Criminal Code of Canada does not distinguish active euthanasia from homicide, which is 
defined as “directly or indirectly, by any means, (causing) the death of a human being”.5  Assisted 
suicide means providing a person with the means or assistance necessary in order to cause his or 
her own death.  Both “counselling” and “aiding and abetting” a person to commit suicide, whether 
the person actually commits suicide or not, are also prohibited by the Criminal Code.6   
 
Canadian law does not, where consent has been properly given or refused, prohibit the 
withholding or withdrawal of treatment without which death will likely or inevitably occur.  In cases 
of so-called “passive euthanasia”, the law regards death as a consequence of allowing the dying 
process to take its course without intervention or “causation” by another person.  This may be a 
form of legal fiction, however, in that certain forms of termination of treatment (“pulling the plug” 
in colloquial terms) clearly do cause death, and would therefore seem to fall within the definition 
of homicide in s. 222 of the Criminal Code. 
 
In fact, however, the law labels as assaults any interventions upon his or her person to which a 
mentally capable individual refuses or withdraws consent, even if the consequence is likely or 
certain to be death.7  Such refusal or withdrawal of consent can be that of the individual at the time 
the intervention is proposed, or by means of an advance directive, either spoken or written.  When 
written, such advance directives are often referred to as “living wills”.  In some circumstances, 
which will be reviewed below, substitute decision makers may make the decision on their own to 
forego treatment on behalf of a mentally incapable individual, without any advance directive. 
 
The distinction between killing and allowing to die in the health care context has been stressed by 
some commentators and minimized by others.8  This is also a debate that will not occupy the 
present study, other than to note the obviously crucial fact that active euthanasia and assisted 
suicide are violations of existing law in Canada, and that withholding or withdrawing treatment (if in 
accordance with the relevant principles governing health care decisions) is not.  This distinction 
provides an opportunity to consider whether any safeguards that serve to protect vulnerable 

                                                           
5 Criminal Code, s. 222(1). 
6 Criminal Code, s. 241. 
7 Nancy B. v. Hôtel-Dieu de Québec (1992), 86 D.L.R. (4th) 385 (Que. S.C.); Ciarlariello v. Schacter [1993] 2 
S.C.R. 119. 
8 Sulmasy, Daniel. AKilling and allowing to die: Another look”. 26 Journal of Law, Medicine & Ethics 55-64 
(Spring, 1998); McCormick, Richard A. Killing and Allowing to Die: Is there a Difference?  Toronto: Regis 
College, 1997; Gostin, L.O.  ADeciding life and death in the courtroom: From Quinlan to Cruzan, Glucksberg, 
and Vacco - A brief history and analysis of constitutional protection of the >right to die’“. 278 Journal of the 
American Medical Association  1523-8 (1997).  The Supreme Court of the United States in Vacco v. Quill, 117 
Supreme Court Reporter 2293 (1997) found that “the distinction between letting a patient die and making that 
patient die is important, logical, rational, and well established.  It comports with fundamental legal principles of 
causation . . . and intent” (Syllabus, p. ii). 
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persons from unwarranted passive euthanasia may have counterparts that would protect people 
from abuse if the law were to be changed in order to permit active euthanasia or physician-assisted 
suicide. 
 
It is also generally the case that the law permits the use of drugs for the control of pain or other 
distress, particularly where the patient is clearly dying, even if it is likely that such drugs will also 
serve to shorten the person’s life.  In such circumstances, the lawfulness of giving the drug depends 
on the intention being the relief of suffering, rather than to cause death.  Intention can usually be 
inferred from the type and quantity of a drug that is given. 
 
The title of this study includes the phrase “physician-assisted death” on the understanding that any 
amendments to the law that may take place in Canada will probably follow the precedents 
established in other countries, where the agent of death is almost always to be a member of the 
medical profession.  In spite of the fact that physicians generally oppose the enactment of laws that 
would bestow such responsibility on them, it appears to be taken for granted that only doctors 
should be permitted to take measures to end a person’s life in certain prescribed circumstances 
without incurring criminal liability.  This assumption has been questioned, and may well deserve 
critical examination.9   
 

                                                           
9 Dr. Hugh Lafave, personal communication, June 6, 2000; Faber-Langendoen, Kathy, and Jason H.T. 
Karlawish. “Should assisted suicide be only physician assisted?” 132 Annals of Internal Medicine 482 
(March 21, 2000). 
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II. INDICATORS OF THE DEVALUATION OF THE LIVES AND 
FREEDOMS OF PERSONS WITH DISABILITIES 

 
On November 30, 1999 a mother in Ontario who had tried to kill her six-year-old daughter who 
has cerebral palsy by administering an over-dose of medication was given a two year conditional 
sentence, which she will be permitted to serve in the community.  The next day the Toronto Star 
printed a story under the headline “No jail for failed mercy killer”.  Without going into the 
rationale for the sentence or commenting on its appropriateness, the striking thing about the story 
was the headline.  No facts were reported suggesting that the girl was suffering any pain or that she 
was near death from an incurable illness.  In fact, her ability to withstand the assault on her life 
suggests that she was both healthy and had a strong will to live.  The headline would seem to have 
been written on the basis of an assumption that causing the death of any individual who has a 
disability is an act of “mercy”.  That is an assumption made by a very sizeable proportion of people 
in Canadian society and in other countries as well.  
 
Another act of parental homicide, in this case successful, was the killing in Saskatchewan of Tracy 
Latimer by her father, Robert Latimer, in 1993.  Tracy, who also had cerebral palsy, did 
apparently experience a great deal of pain from time to time as a result of her condition.  Tracy 
also experienced many positive things.  She was scheduled to have surgery which would very likely 
have relieved her pain to a considerable degree.  Robert Latimer decided to intervene before 
Tracy could have the operation by placing her in the cab of his truck and piping exhaust gases 
through a window until she died of carbon monoxide poisoning.10 

 
Notwithstanding the fact that the killing of Tracy Latimer corresponded to the Criminal Code of 
Canada’s definition of first degree murder (“Murder is first degree murder when it is planned and 
deliberate”11), Robert Latimer was charged with and convicted of second degree murder.  The 
reduction of Robert Latimer’s charge from first to second degree murder is significant.  When 
capital punishment was abolished in Canada in 1976, the Criminal Code was amended to provide 
a mandatory life sentence for murder, either of the first or second degree.  These amendments 
also provided that a person convicted of first degree murder is not eligible for parole until twenty-
five years of the life sentence have been served, and that those convicted of second degree murder 
are ineligible for parole until they have served ten years of their sentence.12 

 
In spite of the leniency exhibited by the reduction of Robert Latimer’s minimum period of 
potential incarceration by sixty percent, public opinion in Canada, and the opinions of two out of 
the eight Saskatchewan judges who addressed this issue at both the trial and the appeal levels, have 
favoured a further substantial reduction in the amount of time he ought to be required to spend in 
prison.  Legal and ethical scholars have renewed their urging that a third degree of murder be 
recognized in Canada -- “compassionate homicide” -- for which there would be no mandatory 
minimum period of incarceration. 

                                                           
10 A full account of the Latimer case can be found in Ruth Enns,  A Voice Unheard: The Latimer Case and 
People With Disabilities, Halifax: Fernwood Press, 1999.  For a further disability rights perspective on the 
case see The Latimer Case: The Reflections of People with Disabilities, Winnipeg: Council of Canadians 
with Disabilities, December, 1998. 
11 Criminal Code, s. 231(2). 
12 Criminal Code, s. 745. 
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The judge at Latimer’s second trial (the first having been declared a mistrial because the police had 
interrogated potential jurors, at the request of the Crown Attorney, about their attitudes towards 
persons with disabilities) granted a constitutional exemption from the ten year no-parole provision 
of the Criminal Code on the grounds that in his case it would constitute cruel and unusual 
punishment, and so violate his rights under s.12 of the Canadian Charter of Rights and Freedoms.13  
The trial judge imposed a sentence of one year in prison, to be followed by an additional year of 
confinement to his farm.  The Saskatchewan Court of Appeal upheld Latimer’s conviction and 
overturned the trial judge’s constitutional exemption, disallowing the reduced sentence. 
 
The Supreme Court of Canada granted Latimer leave to appeal both his conviction and sentence, 
but dismissed both appeals on January 18, 2001.  The unanimous opinion of the Court was that 

. . . denunciation becomes much more important in the consideration of sentencing in 
cases where . . . like-minded individuals may well be deterred by severe sentences. . . . This 
is particularly so where the victim is a vulnerable person with respect to age, disability, or 
other similar factors.15 

 
Both before and after the Latimer case was finally decided in the Supreme Court of Canada, 
public opinion has tended to oppose the imposition of the minimum sentence the law requires in a 
case of second degree murder.  A campaign continues to persuade the federal Cabinet to exercise 
the Royal Prerogative of mercy, and release Robert Latimer as soon as possible. 
 
In October, 2000, the Provincial Museum of Alberta opened an exhibit entitled “Anno Domini” to 
mark the 2000th anniversary of the life of Jesus Christ.  Part of that exhibit included written and 
videotaped references to Robert Latimer’s murder of his daughter as an example of the 
contemporary meaning of Jesus’ teaching as recorded in the Gospel of Matthew, “Blessed are the 
merciful”.16  Throughout the court process, the main theme of Robert Latimer’s defence was that 
his act was entirely motivated by his “merciful” regard for his daughter.  
 
These examples of parents having killed or attempted to kill their children with disabilities (there 
have been several more such instances in Canada in recent years) serve to illustrate that the lives of 
persons with disabilities are very widely regarded by the general public, and also by family 
members and by persons in a position to influence public policy, judicial decisions and legislative 
change, as being unworthy of the legal protections that are ordinarily available to those who do not 
have disabilities.  The words of the Factum of the Intervener, COPOH (Coalition of Provincial 
Organizations of the Handicapped), now the Council of Canadians with Disabilities (CCD), in Sue 
Rodriguez’s 1993 appeal to the Supreme Court to authorize her doctor-assisted suicide, express 
this reality very well: 
 

Both historically and to the present day the lives and freedoms of persons with disabilities 
have been threatened and, in some cases, eliminated by the insensitivity, ignorance and 
hostility of those who believe that the lives of disabled people are somehow of less value 
or quality than those of other people. 

                                                           
13 Canadian Charter of Rights and Freedoms, Part I, Constitution Act, 1982. 
15 R. v. Latimer, [2001] 1 S.C.R. 3, para. 86. 
16 “Mercy and Latimer a hard sell for prof”, Doug Beazley, Edmonton Sun, October 27, 2000. 
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These kinds of attitudes, in their most extreme form, resulted in programs in Nazi 
Germany directed towards the sterilization and mass murders of hundreds of thousands 
of persons with disabilities.  Under Nazi ideology, it was seen as important for the better 
public good that precious resources not be wasted on unworthy lives.  Programs to kill 
people with disabilities were described as “the destruction of life devoid of value”, “the 
destruction of useless eaters”, and “help for the dying”.17 

 
Six years later CCD intervened in the 1999 Ontario appeal of R. v. Genereux.17  Dr. Genereux 
pleaded guilty to aiding and abetting suicide after prescribing lethal quantities of a barbiturate to 
two men who were HIV-positive.  One of the men died after taking the drug and the other 
survived after attempting to commit suicide.  Once again, CCD placed before the Court of Appeal 
for Ontario a compelling summary of the situation of persons with disabilities in Canada: 

(a) Vulnerability of People with Disabilities 
 
4. The history of disabled persons in Canada is a history of marginalization, exclusion 

and social devaluation.  At the heart of this history is the perception of disabled 
persons as abnormal, or as existing in tragic and unbearable circumstances.  As a 
consequence of that perception, disabled persons have been exposed to 
victimization and discrimination. 

 
5.  Society attributes negative characteristics to disabled persons.  These negative 

attitudes are reinforced by actions, attitudes and beliefs, which often characterize 
disabled persons as being less than human.  The perception that disabled persons 
have lives that are of less value than the lives of individuals without disabilities 
reinforces rationalizations for treating disabled persons prejudicially.18 

 
It must not be forgotten that the Nazi-era holocaust was initially focussed on the extermination of 
persons with disabilities.  It is generally estimated that at least a quarter of a million persons 
perished in this program, in which Hitler had the full co-operation and assistance of many 
members of the medical profession.19  As in the case of many crimes against humanity committed 
during that period, very few people have ever faced prosecution, or else the delay in prosecuting 
such gross offenders has only magnified the scandal.20 

                                                           
17 Factum of the Intervener, COPOH in Rodriguez v. British Columbia (Attorney General) [1993] 3 S.C.R. 
519. 
17 R. v. Genereux (1999), 44 O.R. (3d) 339. 
18 Factum of the Council of Canadians with Disabilities in R. v. Genereux. The particulars and outcomes of 
both the Rodriguez and Genereux cases are discussed in detail below in the text accompanying Notes 68 
through 81. 
19 See Aly, G. “The legalization of mercy killings in medical and nursing institutions in Nazi Germany from 
1938 until 1941”, International Journal of Law And Psychiatry 145 (1984) and Gallagher, H. By Trust 
Betrayed: Patients, Physicians, and the License to Kill in the Third Reich. New York: Henry Holt and 
Company, 1990. 
20 See for example “Retired Austrian doctor on trial for wartime child euthanasia program”, The National 
Post, March 21 and 22, 2000.  An 84-year-old former neurologist and psychiatrist was finally charged with 
murder over the deaths of children in unspeakable “experiments” in which the children were intentionally 
infected with diseases and left untreated in a Vienna institution in 1944.  His case was adjourned because 
his defence claims that he is unfit to stand trial due to his frailty and dementia.  It is ironic that he, like 
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These episodes from more than half a century ago are still reflected in the attitudes and practices 
of some members of the medical community today.  According to Hugh Scher, Chair of the 
Human Rights Committee of the Council of Canadians with Disabilities, often “when people with 
disabilities go in for a tonsillectomy one of the first questions they are asked is whether they want a 
do-not-resuscitate order put on their chart”.21   
 
If the movement to legalize physician-assisted death gains momentum at the dawn of the twenty-
first century, there is every reason to expect that a disproportionate number of those who will be 
“assisted”, both within the terms of the law and otherwise, will be persons with disabilities. 
 

                                                                                                                                                                                           
former Chilean dictator Augusto Pinochet, is now judged to be protected from the rigours of a criminal trial 
because he is disabled, when it was persons with disabilities who were the victims of his alleged crimes. 
21 Testimony of Hugh Scher before the Standing Senate Committee on Social Affairs, Science and 
Technology subcommittee to review developments since the tabling in June 1995 of the final report of the 
Special Senate Committee on Euthanasia and Assisted Suicide, entitled: “Of Life and Death”, March 20, 
2000. 
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III. WHAT NEEDS TO BE GUARDED AGAINST? 
 
History tells us that the primary threat to persons with disabilities of legalizing assisted death will be 
that many will lose their lives involuntarily.  A secondary and related threat is that they will lose 
their right to self-determination.  It is difficult to conceive of safeguards that will deal with both 
kinds of threat.  If the safeguards are designed primarily to prevent wrongful deaths, specifically of 
persons who are vulnerable, then it is likely that such persons will have more limited access to the 
freedom to choose death that the more relaxed laws will afford to other people.  This is a form of 
discrimination which was recognized as such by both the five-member majority and two of the four-
member minority in the Supreme Court of Canada in the Rodriguez case22 as a violation of the 
constitutional right to equality which s. 15(1) of the Canadian Charter of Rights and Freedoms 
explicitly grants to persons with disabilities.  
 
Section 7 of the Charter begins with the words, “Everyone has the right to life, liberty and security 
of the person”.  Such a guarantee ought to be expressed in legislation and public policies that will 
protect the right to life itself, and the liberty to make of one’s life what one chooses.  Whether this 
includes the right to choose the time and means of ending one’s life is a question that must be 
faced.  This study will assume that, for persons with disabilities, the more serious threat is that of 
unwanted death, and that the threat of unwarranted loss of personal autonomy is an important but 
secondary concern.  If people lose the right to choose death on their own terms, at least they can 
continue to fight for that right.  
 

A. Wrongful death 
 
The law, both in Canada and elsewhere, has a long history of opposing any action that will end a 
person’s life by “unnatural” means.21  Even suicide itself was once considered a crime, and 
attempted suicide was treated as such until relatively recently.  The Criminal Code of Canada not 
only prohibits homicide and aiding and abetting suicide.  It also declares that  
 

No person is entitled to consent to have death inflicted on him, and such consent does 
not affect the criminal responsibility of any person by whom death may be inflicted on 
the person by whom consent is given.22 

 
The Supreme Courts of both Canada and the United States have ruled that there is no 
constitutional right to physician-assisted death in either country.23  Sue Rodriguez, who had 
amyotrophic lateral sclerosis, asked the Court to order that the Criminal Code prohibition of 
assisted suicide was unconstitutional in her case because it discriminated against her on grounds of 
disability.  The Court, in a 5-4 split decision, denied her request.  The U.S. Supreme Court cases 
held that statutory prohibitions of physician-assisted suicide in New York and Washington States 
were constitutionally valid.  
 

                                                           
 

 
22 Note 16 above. 
23 See Rodriguez, Note 16 above; Washington v. Glucksberg and Vacco v. Quill, 117 Supreme Court Reporter 
2258 and 2293 (1997). 
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The medical profession has historically been as opposed to causing death as has the law.   
 
The Hippocratic Oath (400 b.c.e.) includes the following vow: 
 

To please no one will I prescribe a deadly drug nor give advice which may cause his 
death.  
 

Historically, however, where an individual was perceived to have a significant disability, both law 
and medicine have tended to make exceptions to their own life-preserving rules, or at least to be 
very uncertain about their application.  The Canadian case of Stephen Dawson24 illustrates this 
ambivalence.  Stephen was a seven-year-old boy who had a combination of physical and intellectual 
disabilities.  His parents had placed him in a facility when he was two.  He had hydrocephaly as a 
consequence of meningitis which he contracted as a baby.  In 1983 the shunt which had been 
installed to drain cerebrospinal fluid from his head became blocked.  Fluid was building up inside 
his cranium, causing great discomfort and posing a threat to his life.  His parents were asked to 
consent to a procedure known as a “revision” of the shunt.  When they refused their consent, 
stating that they preferred that he should die, the responsible child welfare authorities petitioned 
the Provincial Court for an interim custody order for the purpose of authorizing the surgery which 
Stephen required.  The Court dismissed the application. 
 
The next day an application for judicial review of the Provincial Court decision was commenced in 
the Supreme Court of British Columbia.  Some of the witnesses who had been heard in the 
Provincial Court testified again, but there were also new witnesses who provided a much more 
positive view of Stephen’s life.  Justice Lloyd MacKenzie of the B.C. Supreme Court ruled that 
Stephen was legally entitled to the surgery that would save his life.  He wrote that, if he had 
declined to order that Stephen be treated, 

 
This would mean regarding the life of a handicapped child as not only less valuable than 
the life of a normal child, but so much less valuable that it is not worth preserving.  I 
tremble at contemplating the consequences if the lives of disabled persons are dependent 
upon such judgments.25 

 
In spite of this landmark decision, it remains a reality that for many members of our society (and 
of other societies around the world and down through history) the lives of persons with disabilities 
continue to be regarded as less valuable than the lives of other persons.  Furthermore, this 
assessment is often reflected in the opinions of academics who hold themselves out as advisors to 
those who make public policy.  For example, University of Victoria ethicist, Professor E.-H. Kluge, 
described the outcome of the Dawson case as having inflicted upon Stephen “the injury of 
continued existence”.26  The central flaw in this perception is that the “injury” is identified with the 
disability -- not the life threatening condition.  Because the disability is thought not to be amenable 
to any significant change, the conclusion is to relieve the “injury” by ending the person’s existence.  

                                                           
24 Re S.D., [1983] 3 W.W.R. 597 (Provincial Court) and 618 (Supreme Court of B.C.). 
25 Ibid., p. 633. 
26 Orville R. Endicott, The Right of Persons with Intellectual Handicaps to Receive Medical Treatment. Toronto: 
Canadian Association for Community Living, 1990, p. 25. 
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Fortunately for Stephen Dawson, Justice MacKenzie perceived that his only real “injury” was the 
malfunctioning shunt, which could be repaired. 
 
How often, when a person with a disability has a life threatening physical ailment, do people 
(including health care professionals) become fixated on the disability as the presenting problem?  
How often is the notion of an unacceptably poor “quality of life” used as an excuse to deprive a 
person of life by refusing to treat a medical problem?  In Stephen Dawson’s case, the increased 
pressure of the cerebrospinal fluid building up in his head clearly did interfere with his quality of 
life, but the Provincial Court Judge ignored that fact, and determined that his quality of life, even 
apart from the critical medical problem, was insufficient to warrant the intervention he required.  
 
How often, when a person’s disability is such that he or she has difficulty communicating his or her 
wishes, do people (including health care professionals) latch onto the failure to provide valid 
consent to treatment as the presenting problem, even when the condition that needs treatment 
easily qualifies as an emergency, in which case the law does not require the obtaining of consent?27  
Conversely, how often do health care professionals take “No” as an answer to their question, “Do 
you want to have this operation?” when they have not taken the trouble to make sure that a person 
with an intellectual disability is adequately informed as to why the operation is needed and what 
the consequences will be if it is not performed?  If informed consent cannot be obtained from the 
individual, do health care professionals turn in a timely way to the person or persons authorized by 
law to give substitute consent for the individual? 
 
How often, when a person has a disability that involves depression, perhaps to the point of suicidal 
despair, have such persons been denied the supports and treatment that could have restored their 
desire to live?  If assisted death becomes more easily accessible, will it become a fatal error to 
express the wish to die?  Will offers of help in coping with depression come to be regarded as an 
intrusion into the privacy and autonomy of an individual who has opted for death as a socially and 
legally approved solution to his or her despair? 
 
The answers to these questions are not always clear, but they illustrate the kinds of situations in 
which the lives of persons with disabilities are put needlessly at risk because they have disabilities, 
rather than because of the inherent seriousness of their medical conditions.  It is clear that 
wrongful death is a consequence that must be guarded against by whatever means are possible, 
even with the existing legal prohibitions of homicide and assisted suicide in place.  If those 
prohibitions are to be relaxed, then the prospect of unwanted death being imposed on persons 
with disabilities will become considerable more likely, and new safeguards must be in place that 
will replace the present one’s to as full an extent as is possible.  The risk is that relaxing the legal 
restrictions will lend greater acceptability to practices of denying life-sustaining treatment that some 
regard as all too acceptable already.  Ideally, if new safeguards are to be enacted, they should be 
such that will make persons with disabilities safer from unwanted death than they are now -- 
because they are not very safe as things now stand. 
 
 B. Loss of personal autonomy 
 

                                                           
27 For the law pertaining to emergency treatment, see, for example, Ontario’s Health Care Consent Act, 1996 
Statutes of Ontario, c. 2, Schedule A, s. 25(2). 



 
 

 -12- 

The arguments in favour of legalizing physician-assisted death are presented primarily in terms of 
the need people feel to be able to exercise personal control over the time and means of their 
dying, once death becomes both imminent and inevitable, and preferable (in their judgment) to 
continuing to live.  Sue Rodriguez’s case was based on the contention that she needed to be as free 
as a person without a disability would be to make the decision that the time had come to die.  She 
anticipated that she might live beyond the point at which she could put that decision into effect 
without the assistance of another person, notably a doctor. 
 
This principle of self-determination is well established where the decision is to reject measures to 
prolong one’s life -- in other words to refuse life-sustaining treatment.  Personal autonomy in such 
cases can be exercised directly by the individual, or through an advance directive (“living will”) 
which it becomes the legal responsibility of a substitute decision maker to carry out. 
 
If the law were to be changed to legalize physician-assisted suicide or euthanasia by active means 
(i.e. taking or administering lethal drugs) presumably the rules now in effect for refusing life-
sustaining treatment would continue to apply.  Essentially, those rules are very simple: the 
individual (or the substitute decision maker) must be capable of making an informed decision, and 
the decision must be both freely made and based on adequate information.  It can be anticipated 
that additional rules would apply where active means were to be used to hasten the person’s death, 
such as concurring opinions of other health care professionals, an established waiting period 
before the decision can be carried out, and possibly the prior approval of a court or other tribunal. 
 
For our present purposes, however, the key question is whether a person with a disability would be 
accorded the same degree of freedom to make up his or her own mind about the method and 
timing of dying.  Those with more severe cognitive impairments would probably be deemed 
incapable of making such decisions at all, and so the decider would have to be someone with 
authority to make decisions for them.  Choosing death by any means, active or passive, at the 
determination of a third party, will always be problematic.  Safeguards particularly designed for 
such situations will be examined below.  Some already exist in Canadian law with respect to 
decisions to forego treatment. 
 
Another important aspect of personal autonomy is whether and how it can be protected from 
subtle or not-so-subtle pressures from other persons.  Whether there are conflicting interests or 
not, persons with disabilities, especially cognitive impairment, ordinarily experience considerable 
difficulty in exercising an unfettered right of self-determination in the entire gamut of personal 
decision making.  Where the decision is when and how to die, such interference can be expected 
to be even more powerful and pervasive.  Influences on one’s personal autonomy will be based on 
any number of factors: the burden, both in terms of personal energies and financial costs, that 
family members experience in providing care for the individual, the anticipated advantage of 
dividing up an estate, or the simple “how we hate to see you suffer so” approach. 
 
Catherine Frazee has pointed out that “relief from the psychic pain and the discomfort that is 
generally felt by the non-disabled in the presence of disability” is another personal interest that can 
influence choices made by individuals who have legal or de facto control over life and death 
decisions affecting persons with disabilities.28 
                                                           

28 Catherine Frazee, personal communication, October 9, 2000. 
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Most crucial of all the possible motivations for such interference is the underlying belief that the 
person’s life is worth less to him or her than the lives of persons who do not have disabilities are to 
them. Conversely, some may experience pressures not to decide to die sooner rather than later. 
These could be pressures based on another person’s moral values, personal need for 
companionship, or the desire to be needed by a vulnerable person. 
 
This is not to say that there is no place for any attempt by those who value the life of the individual 
to try to show the person that life is worth living after all.  The key element is that all such efforts 
must be infused with a real belief in the value of the person and a willingness to speak and act in 
ways that help the person to appreciate his or her own value, and to discover that he or she is 
valued by others. 
 
The most serious threat to personal autonomy represented in the anticipated relaxation of laws 
and moral values that presently favour life will perhaps be the development of a culture in which 
death before nature takes its course becomes a societal ideal, to which all members of the society 
will be expected to conform.  It is extremely difficult even to contemplate how safeguards can be 
fashioned against such an all-pervasive shift in values. 
 
The Canadian Medical Association has adopted an interesting argument in its opposition to the 
legalizing of physician-assisted death. 
 

Consideration should be given to whether any proposed legislation can restrict [active] 
euthanasia and assisted suicide to the indications intended. If [active] euthanasia or assisted 
suicide or both are permitted for competent, suffering, terminally ill patients, there may be 
legal challenges, based on the Canadian Charter of Rights and Freedoms, to extend these 
practices to others who are not competent, suffering or terminally ill. Such extension is the 
“slippery slope” that many fear.29 
 
According to this approach, some groups would be put at risk of unwanted death because 
certain members of one or more of such groups would mount a court challenge against any 
physician-assisted death provision that deprived them of the equal opportunity to take 
advantage of the permissive law.  This is not a particularly compelling argument, but it does 
suggest that safeguards against death and safeguards against loss of liberty may tend to work 
against each other.  Ultimately, the abuse that must be most carefully guarded against is that 
of conflicting interests, whether of prejudiced health care providers, law makers, and 
administrators of health insurance plans, or persons who stand to gain financially and/or 
relieved of responsibility by the death of a vulnerable individual. 

 

                                                           
29 Canadian Medical Association.  Physician-assisted death [policy summary]. Canadian Medical Association 
Journal 1995; 152:248 A-B. 
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IV. TYPES OF SAFEGUARDS 
 
There are several ways in which safeguards against the abuse of legalized physician-assisted death 
can be categorized.  For example, the focus could be on direct safeguards, such as wording in the 
new legislation specifically intended to prevent abuse, as opposed to indirect safeguards, such as 
increased commitment to research and development of therapeutic and palliative care treatments, 
so that recourse to physician-assisted death would be less likely.  One of the risks of legalizing 
physician-assisted death could well be that the medical community and ministries of health will be 
less inclined to commit resources to the advancement of palliative care, since measures to short-
circuit the dying process will be regarded as more cost-effective and more highly preferred by dying 
persons than the training of palliative care professionals and the improvement of medications and 
facilities designed to relieve pain, suffering and distress during the natural dying period. 
 
The two principal classifications of safeguards against unwanted death and unwarranted 
interference with personal autonomy are processes before the fact (like court approval) and 
processes after the fact (like reporting to a state authority, and criminal prosecution for homicide). 
The indirect safeguards mentioned above (improvements to palliative care) are obviously “before-
the-fact” safeguards. The chief problem with after-the-fact safeguards is that they only come into 
play once someone has died in circumstances that appear to have violated public law or policy or 
the rights of the deceased person.  The “safeguard” is not a safeguard for that individual, who is 
already dead -- only for other individuals by way of deterrence. 
 
A key issue is whether safeguards can be entrusted entirely to the private context of doctor-patient-
family relationships, or whether an independent agency, possibly a court, or a committee 
appointed by a hospital or a government ministry, should also be involved.  The difficulty some 
may see in before-the-fact safeguards administered by some form of publicly responsible tribunal is 
that such bodies represent an intrusion into the privacy which ordinarily accompanies personal 
decisions and relationships, as well as doctor-patient confidentiality.  This intrusion may be a 
relatively small price to pay for the assurance that such safeguards can protect in advance against 
abuses.  The deliberations of such decision making bodies do not have to be “public” in the sense 
of being accessible to anyone not directly involved. 
 
Distinctions can also be made between procedural safeguards and criteria by which to determine 
whether a particular case is one where physician-assisted death is an appropriate consideration (or 
perhaps was appropriate where after-the-fact processes come into play).  Are there to be actual 
standards which must be met in all cases, or are the standards to be determined only in accordance 
with the values and wishes of individual patients?  Can such different approaches to standard 
setting be combined? 
 
A distinction must also be drawn between safeguards designed to protect the interests of those who 
are deemed to be capable of making life-or-death decisions for themselves and those who are 
deemed to be incapable with respect to such decisions.  Attention will be paid to the issues of prior 
wishes competently expressed, and the elusive principles of “best interests” of a person whose 
personal consent (or refusal of consent) cannot be validly obtained. 
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It seems intuitively obvious that the most effective system of safeguards must include both before- 
and after-the-fact components.  In other words, if the before-the-fact safeguards should ever fail to 
prevent what they are meant to prevent, recourse must be available after the fact to professional 
misconduct or criminal law sanctions as means of ensuring that in the future the before-the-fact 
safeguards are taken seriously. 
 
The potential safeguards of each type (before-the-fact and after-the-fact) will be sketched out very 
loosely at this point, only as a preliminary way of indicating what the study will be looking for in 
existing or proposed laws, policies and practices, and ultimately what it will endorse as valid and 
useful options for consideration in Canada in the event that physician-assisted death becomes 
legalized. 
 
Before-the-fact direct safeguards against unwanted death and unwarranted interference with 
personal choice could be described as “due process” protections.  They operate on the 
presumption that certain procedures must be followed and certain criteria met before assisted 
death can happen, and on the further presumption that any health care professional involved 
would have known or should have known what the proper procedures and criteria are.  Depending 
on the circumstances of each case, there may be more or less time available for the procedures to 
be followed.  For example, if someone is expected to die within forty-eight hours, it would not 
make sense to follow a process that ordinarily takes two weeks to complete, unless those 
procedures can, depending on circumstances, be compressed into the time that is available. 
 
The components of a before-the-fact safeguards process might include some or all of the following: 
 

1. Advance care planning on the part of individuals and families, either before the onset of a 
life-threatening illness or at the early stages. 

 
2. At more advanced stages of illness, obtaining second opinions, especially from professionals 

particularly qualified to prescribe treatments (both curative and palliative) and predict 
outcomes for the condition the person has. 

 
3. Family conferences at which the best available information is disclosed, the individual’s best 

interests and wishes are discussed (including last known wishes if the person is incapable of 
participating in the discussion), and any professional or facility guidelines are considered. 

 
4. Referral of the situation to a hospital review committee or ethics committee which has the 

responsibility for ensuring that appropriate protocols are developed, disseminated and 
followed. 

 
5. Appointment of an independent advocate to act on behalf of the person, making sure that 

the individual is as fully informed as possible about various options and their likely 
consequences, that he or she understands what his or her rights are, both to receive medical 
treatment and to decide what treatment he or she wants to receive, and also that the 
person’s wishes and decisions are being expressed without coercion or undue influence by 
other persons. 

 



 
 

 -16- 

6. Referral of the case to a court or other specialized tribunal, especially where the request is 
for active measures to be taken to shorten the person’s life, or where a substitute decision 
maker is asking that life-sustaining treatment be withheld or withdrawn, and does not have 
an advance directive to do so from the individual.  Where the individual has the capacity 
personally to refuse treatment that is required to sustain life, or has given clear prior 
instructions to that effect, such a hearing may not be necessary.  

 
These components of a before-the-fact safeguards system are not intended to be exhaustive, 
and will be revisited and expanded upon towards the end of this paper.  Likewise, the after-the-
fact safeguards, both existing and proposed will be identified and assessed in the material which 
follows. The threat of prosecution or a finding of professional malpractice are obviously strong 
disincentives for doctors who may be asked or tempted to assist a patient to die sooner than 
the ordinary course of his or her illness would take.  As we shall observe, however, such threats 
frequently fail to deter doctors from taking such action. 
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V. SAFEGUARDS IN CURRENT CANADIAN LAW 
 
 A. Criminal code provisions 
 
It has already been pointed out that any positive act that intentionally causes a person’s death, 
regardless of whether that act is intended to end the life of a person who is already clearly dying, is 
a violation of the Criminal Code of Canada’s prohibition of homicide.  It has also been pointed 
out that assisting a person to commit suicide, regardless of the circumstances, is a crime in 
Canada,29 as is administering “poison or any other destructive or noxious thing”.30  
Section 226 of the Criminal Code states, 

 
Where a person causes to a human being a bodily injury that results in death, he causes the 
death of that human being notwithstanding that the effect of the bodily injury is only to 
accelerate his death from a disease or disorder arising from some other cause. 

 
Presuming that a lethal injection is a form of “bodily injury”, this section, too, seems clearly to 
prohibit euthanasia. 
 
Under the Criminal Code it is also an offence to fail to provide the “necessaries of life” to anyone 
with respect to whom one has a legal duty to make such provision B one’s child, spouse, or other 
person who is dependent because of disability or other cause on the individual who has the legal 
duty.31  This paper will consider these prohibitions below in the light of some of the actual cases 
that have come before the courts in recent years.   
 
The fact that an act may be prohibited by the Criminal Code does not necessarily mean that a 
particular perpetrator of that act will face criminal prosecution, or that such prosecution will be 
successful.  Given that some violations of the laws against causing death do not result in penalties 
for those who commit those violations means that there is a measure of uncertainty, particularly 
among doctors, as to whether they can escape criminal liability for assisting their patients in dying. 
Steps that reduce this uncertainty ought to be welcomed by health practitioners in the interests of 
their own personal security, and it is arguable that (depending on the nature of any legislative or 
administrative reforms) they will also enhance the safety and security of their patients.  People 
ought to be able to know with as much certainty as possible what can and cannot be done in 
accordance with the rule of law.  An examination of the criminal cases in this area (see below) 
reveals a great deal of hesitation, confusion and inconsistency on the part of Crown prosecutors 
and the courts.  Persons with disabilities are placed at very serious risk by the vagaries of the 
current system. 
 

                                                           
29 Criminal Code, s. 241. 
30 Criminal Code, s. 245. 

31 Criminal Code, s. 214. 
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According to Hugh Scher of the Council of Canadians with Disabilities,  
 
The purpose of our criminal law is to provide protection for society, including protection 
from murder. The purpose of our criminal law and our criminal sentencing process is to 
ensure stability, certainty, public safety, and equal treatment and benefit of law to all 
Canadians.32 

 
Some argue that greater consistency in applying the criminal law would follow if the Criminal Code 
were to be amended to provide discretionary (i.e. more lenient) sentences for so-called 
“compassionate homicide”.  This argument is based on the assumption that prosecutors, judges 
and juries are reluctant to subject offenders whose motivation appears to be mercy to the prospect 
of spending many years behind bars under the mandatory life sentence provisions of the Criminal 
Code as it now stands.   
 
Hugh Scher pointed out to the Subcommittee of the Standing Senate Committee on Social Affairs, 
Science and Technology mandated to update "Of Life and Death" that the Criminal Code of 
Canada was amended in 1998 to provide extra protection for persons with disabilities against 
sexual exploitation33: 
 

. . . People with disabilities are disproportionately victimized in these kinds of crimes. We 
acknowledge that disability is an aggravating factor that must be considered when we look at 
charging and sentencing one who is convicted of this kind of crime.  When we talk about 
murder, why do we not also look at disability as an aggravating factor?  We are in this 
discussion looking at disability as a mitigating factor to justify the actions of a murderer and 
I am concerned that that is the effect, intended or otherwise, of creating a third category of 
murder, the murder of vulnerable people. . . .  To set up a completely separate category of 
murder which in essence amounts to a de facto acceptance of euthanasia in some respects 
and the denial of the equal benefit and protection of law to a particular group of people in 
other respects.34 

 
If the law itself specifically jettisons existing safeguards for persons with disabilities, what hope is 
there of fashioning new safeguards to take their place? 
 
 B. Health care and consent laws 
 
Health law is a matter for provincial and territorial jurisdiction in Canada.  While some matters of 
medical malpractice may not come within the scope of the criminal law, often there are also 
relevant legal provisions to be found in provincial health care legislation or in civil case law.  One 
of the common and central features of all such law is that interventions in the lives of patients by 
health care practitioners must ordinarily have the informed consent of the patients or of their 
legally authorized substitute decision makers.  The ability of patients to control the actions of their 
care-givers through the power of giving or withholding consent to treatment is an important 
safeguard against abuse. 

                                                           
32 Hugh Scher, Note 21 above. 
33 Criminal Code, s. 153.1. 

34 Hugh Scher, Note 21 above. 
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Ontario’s Health Care Consent Act35 can be used as an example of a provincial statute which 
governs the actions of physicians and other health care professionals, including actions that may be 
intended to preserve or terminate the life of a patient.  Some of the provisions of the Health Care 
Consent Act that may be relevant to the issue of safeguards in the event that the Criminal Code is 
amended to legalize physician-assisted death will be reviewed here. 
 
The first safeguard, as the name of the Act implies, is that a health practitioner is not to administer 
any treatment unless the person “is capable with respect to the treatment, and the person has given 
consent; or (if the person) is incapable with respect to the treatment, . . . the person’s substitute 
decision maker has given consent on the person’s behalf”.36  The Act goes on to state the “elements 
required for consent to treatment”: 
 

1. The consent must relate to the treatment. 
2. The consent must be informed. 
3. The consent must be given voluntarily. 
4. The consent must not be obtained through misrepresentation or fraud.37 

 
To be “informed” means that the patient (or the substitute decision maker) is told “the nature of 
the treatment, the expected benefits of the treatment, the material risks of the treatment, the 
material side effects of the treatment, alternative courses of action, (and) the likely consequences of 
not having the treatment”.38  Section 14 of the Act states that a consent that has been given may also 
be withdrawn. 
 
Informed consent can only be given by someone who is “capable” of giving it.  The Act defines 
capacity in these words: 
 

A person is capable with respect to a treatment . . . if the person is able to 
understand the information that is relevant to making a decision about the 
treatment . . . and able to appreciate the reasonably foreseeable consequences of a 
decision or lack of decision.39 

 
Being in control of the treatment one receives is an obvious safeguard against receiving unwanted 
treatment, especially unwanted treatment that is likely to result in one’s death. 
 
For persons who are incapable of consenting or refusing to consent to a treatment, however, the 
safeguard represented by the law requiring consent to treatment immediately becomes less reliable 
than it is for persons who are capable.  The Health Care Consent Act acknowledges that fact in 
two ways.  First, it requires substitute decision makers to abide by the wishes the person expressed 
while he or she was capable of making the decision in question.  This represents an important 
                                                           

35 Health Care Consent Act, 1996 Statutes of Ontario, c. 2, Schedule A. 
36 Ibid., s. 10(1). 
37 Ibid., s. 11(1). 
38 Ibid., s. 11(3). 
39 Ibid., s. 4(1).  It is important to note that capacity only applies to a particular treatment - not to any and all 
treatments.  Section 15(1) of the Act states that “a person may be incapable with respect to some treatments and 
capable with respect to others”. 
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safeguard against the loss of personal autonomy.  If no such wish has been expressed, or if the 
substitute decision maker is not aware of any, then the decision is to be made that is most 
consistent with the incapable person’s best interests.40 
 
The notion of “best interests” sounds attractive, but it is very difficult to define in any given set of 
circumstances.  Ordinarily, we all believe that we can determine what is in our own best interests, 
but how can anyone else make such a determination?  Ontario’s Health Care Consent Act offers 
some specific guidance to help substitute decision makers in medical consent matters understand 
what it means to act in another person’s best interests.  Firstly, it is necessary to put one’self in the 
position of the incapable person to the fullest extent possible.  This means that a substitute 
decision maker must “take into consideration the values and beliefs that the incapable person held 
when capable” and “any wishes expressed by the incapable person with respect to the treatment” 
while the person was not capable with respect the treatment decision.41 
 
Beyond those instructions that pertain to the wishes, values and beliefs of the individual on whose 
behalf a substitute decision is to be made, the Health Care Consent Act offers a fairly detailed test 
of what constitutes the person’s best interests.  The substitute decision maker is to consider the 
following factors: 
 
1. Whether the treatment is likely to, 

i.  improve the incapable person’s condition or well-being, 
ii.  prevent the incapable person’s condition or well-being from deteriorating, or 
iii. reduce the extent to which, or the rate at which, the incapable person’s condition or well-

being is likely to deteriorate. 
 
2. Whether the incapable person’s condition or well-being is likely to improve, remain the same 

or deteriorate without the treatment. 
 
3. Whether the benefit the incapable person is expected to obtain from the treatment outweighs 

the risk of harm to him or her. 
 
4. Whether a less restrictive or less intrusive treatment would be as beneficial as the treatment 

that is proposed.42 

 
The key components of the foregoing best-interests test are the concepts of “improvement” vs. 
“deterioration” of the patient’s condition, and the corresponding concepts of “benefit” and “harm”.  
The statute prefers improvement of the patient’s condition over deterioration.  As such, it 
represents a type of safeguard against physician-assisted death that is of great importance for 
persons who have lost or never had the capacity to make valid health care decisions for themselves. 
 
There may be some room within these guidelines for a substitute decision to be made that would 
authorize measures to shorten the individual’s life, if we interpret the word “well-being” to include 
sparing the individual from pain and suffering.  Presumably the guidelines do authorize a substitute 
                                                           

40 Ibid., s. 21(1). 
41 Ibid., s. 21(2)(a) and (b) (emphasis added). 
42 Ibid., s. 21(2)(c). 
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decision maker to refuse to consent to treatment that could marginally extend the individual’s life 
span, but only in cases where the treatment is essentially futile as a means of restoring health.  It 
must be pointed out, however, that the guidelines for determining the best interests of a patient 
who is incapable with respect to a proposed treatment are only matters that the substitute decision 
maker must consider.  They are not binding. 
 
A further potential safeguard in the Ontario legislation against abuse in making decisions about 
end-of-life treatment for persons who lack the personal mental capacity to make such decisions for 
themselves is a statutory tribunal known as the Consent and Capacity Board.43  This Board has the 
authority to hear and decide challenges to a health practitioner’s finding that a patient is incapable 
with respect to a particular treatment.44  It is also empowered to appoint “a representative to give or 
refuse consent” on behalf of an individual who is incapable of giving consent,45 to give directions as 
to the interpretation of the previously expressed wishes of the individual,46 or to depart from those 
wishes in situations where the Board “is satisfied that the incapable person, if capable, would 
probably give consent because the likely result of the treatment is significantly better than would 
have been anticipated in comparable circumstances at the time the wish was expressed”.47  Finally, 
the Board has the authority to determine whether a substitute decision maker is complying with 
the rules in s. 21 of the Act about following capable wishes or acting in the best interests of the 
individual.48 
 
Some or all of the powers of the Consent and Capacity Board under Ontario’s Health Care 
Consent Act could come into play in cases where a decision is to be made that could result in an 
incapable patient receiving some form of physician assistance in dying.  The Board obviously has 
that power now with respect to decisions to withhold or withdraw life-sustaining treatment.  Its 
powers have been outlined here because it represents another potential safeguard against abuse, 
not only of current provincial health care laws pertaining to substitute decision making, but also of 
any new federal laws that may permit physician-assisted death. 
 
It is not suggested that the provincially appointed Board, as it is now constituted, would have 
jurisdiction to deal with substitute life-and-death decisions that may in the future become 
permissible under the criminal law, but that a similar tribunal could be introduced for the latter 
purpose.  Conceivably the same boards, in at least some provinces, could be given both a 
provincial and a federal mandate, as is the case now with respect to mental health aspects of both 
care (eg. involuntary commitment to psychiatric facilities) and crime (i.e. disposition with respect to 
persons found unfit to stand trial or not guilty by reason of mental disorder).  Again, it must be 
stressed that an individual who is incapable of personally consenting to be assisted in dying would 

                                                           
43 Ibid., Part V (ss. 70-81). 
44 Ibid., s. 32. 
45 Ibid., s. 33(1). 
46 Ibid., s. 35(1). 

47 Ibid., s. 36.  It is interesting to note that this provision is based on the optimistic assumption that 
therapeutic and palliative outcomes will improve over time.  This optimism flies in the face of those who 
are campaigning for the enactment of provisions that would enable people to choose the time and means 
of their death, since such provisions have the potential to reduce society’s concentration on training and 
research geared to extending life and reducing end-of-life suffering. 
48 Ibid., s. 37. 
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be especially vulnerable to abuse, and therefore requires the surest possible due process safeguards 
against such abuse. 
 
Of course, one does not have to be legally “incapable” in order to be victimized in the context of 
physician-assisted death.  There are strong arguments in favour of involving the courts or quasi-
judicial boards in a decision to bring an early end to anyone’s life. 
 
 C. Constitutional law 
 
The Canadian Charter of Rights and Freedoms contains two sections that are of particular 
relevance to the issues of physician-assisted death.  These sections are s. 7, which states,  
 

“Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice”, and s. 
15(1): 

 
Every individual is equal before and under the law and has the right to the equal protection 
and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental 
or physical disability. 

 
One further provision in the Charter of Rights that must be considered is the s. 1 proviso that all of 
the rights it purports to guarantee are “subject only to such reasonable limits prescribed by law as 
can be demonstrably justified in a free and democratic society”. The constitutional guarantees set 
out in ss. 7 and 15(1) and the limitation on Charter rights permitted under s. 1 will be examined 
below in the context of the relevant case law, especially in the discussion of the Supreme Court of 
Canada decision in Rodriguez v. British Columbia (Attorney General).49  First, they are examined 
on their face value. 
 
Section 7's guarantees of life and security of the person should serve to protect persons with 
disabilities from any legislation or government action that would place their lives in jeopardy, 
unless such legislation also provided for a process that incorporates the “principles of fundamental 
justice”.  In general, such principles require that any action, authorized or undertaken by 
government or an agent of government, affecting an individual’s life, liberty or security interests to 
which the individual objects, or might reasonably be expected to object, cannot be embarked upon 
unless a fair and impartial decision is made to do so.  It is clearly arguable that any permission for 
substitute decision makers to choose physician-assisted death on behalf of persons who are judged 
incapable of making that choice for themselves would have to be accompanied by such a process.  
It must be pointed out, however, that no such process is required now in cases where a substitute 
decision is made to discontinue life-sustaining treatment or not to initiate such treatment, unless 
someone is prepared to challenge the decision. 
 
Section 7 also contains the guarantee of liberty, which would tend to support those who say that the 
ability to choose the time and means of one’s own death is an important and protected liberty. 
Combined with the guarantees of life and security of the person, and the due process implied in 
                                                           

49 [1993] 3 S.C.R. 519.  
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the term “the principles of fundamental justice”, s. 7 of the Charter would be an underlying 
safeguard against the unwanted death of those who are mentally incapable of speaking their own 
minds on the issue, and a safeguard against the loss of personal autonomy on the part of those who 
are capable of making such a decision. 
 
The equality guarantees in s. 15(1) of the Charter are designed to ensure that all Canadians are on 
the same legal footing when it comes to the power of governments or the legislatures to act in a 
manner that affects their interests.  These guarantees are expressed in the most comprehensive 
manner possible: “Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law . . .” (emphasis added).  Whatever this four-fold promise 
means, the courts have emphasized that it is intended to correct the inequalities that have 
historically been inflicted on women and many minority groups.  With respect to persons with 
disabilities, the Supreme Court’s most eloquent statement of the meaning of s. 15(1) is found in 
the Eldridge case, in which the Court ruled that deaf persons are entitled to the assistance of sign 
language interpreters when they are attempting to communicate with health care providers.  
Writing for the Court, Mr. Justice La Forest summarized the inequalities experienced by persons 
with disabilities in the following words: 
 

It is an unfortunate truth that the history of disabled persons in Canada is largely one of 
exclusion and marginalization. Persons with disabilities have too often been excluded from 
the labour force, denied access to opportunities for social interaction and advancement, 
subjected to invidious stereotyping and relegated to institutions.  This historical 
disadvantage has to a great extent been shaped and perpetuated by the notion that disability 
is an abnormality or flaw. As a result, disabled persons have not generally been afforded 
the “equal concern, respect and consideration” that s. 15(1) of the Charter demands. 
Instead, they have been subjected to paternalistic attitudes of pity and charity, and their 
entrance into the social mainstream has been conditional upon their emulation of able-
bodied norms.50 

 
This paragraph captures the reality of life for persons with disabilities.  It also enumerates the 
factors that make persons with disabilities especially vulnerable to any potential relaxation of the 
barriers to physician-assisted death: “exclusion”, “marginalization”, “stereotyping”, 
“institutionalization”, “paternalism” and “pity”. 
 
A more recent Supreme Court s. 15(1) decision, Law v. Canada (Minister of Employment and 
Immigration),51 though not involving persons with disabilities, devotes a great deal of attention to 
the general meaning of equality rights.  Interestingly, the focus of the Law judgment is on the 
centrality of the notions of “dignity and freedom” to the Court's understanding of equality.  The 
word “dignity” is used no fewer than seventy-nine times in the judgment.  There is probably no 
good reason to expect that this terminology will ever be connected to the notion of “death with 

                                                           
50 Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624, para. 56. 
51 Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497. The issue in this case 
was whether it was discrimination on grounds of age for a widow under the age of 35 to be denied survivor 
benefits under the Canada Pension Plan.  The Supreme Court ruled that women under the age of 35 are 
not a group that s. 15(1) is intended to protect from discrimination, since, as a group, they do not have a 
history of being disadvantaged. 
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dignity”, which is a characteristic rallying cry of those who favour legalizing various forms of 
physician-assisted death.  On the other hand, the dignity of persons with disabilities can reasonably 
be associated with having a larger measure of personal autonomy.  Dignity surely means that, even 
in cases where the individual is legally incapable of making a particular decision, his or her wishes, 
whether express or implied, are still regarded as the primary consideration of the person or 
persons who are called upon to act as the surrogate for the individual in making the decision. 
 
In a further disability equality rights decision handed down in May, 2000, Granovsky v. Minister 
of Employment and Immigration52, Mr. Justice Binnie, writing for the Supreme Court of Canada, 
said that a discriminatory act, contrary to s. 15(1) of the Canadian Charter of Rights and 
Freedoms, is one that “demeans persons with . . . disabilities, or casts . . . doubt on their 
worthiness as human beings”.53  These words would seem to apply in a situation in which death 
might be imposed on a person with a disability without his or her choice.  They may also be 
relevant to the situation where a disabled person’s choice of death might be disregarded, whereas 
that of a person without a disability would be respected.  In either case, they indicate that 
Charter equality rights can be regarded as fundamental safeguards.  It must, however, be kept in 
mind that the Charter is only binding on governments and those who act as agents of 
government.   
 
The Supreme Court of Canada, as we have seen above in the Rodriguez case54, and will consider 
more fully below, has ruled by the narrowest of margins that there is no constitutional right to 
physician-assisted death in Canada.  This does not mean, of course, that any federal or provincial 
statutes that may in the future authorize such assistance in dying would necessarily be ruled 
unconstitutional.  Hopefully, however, the protections found in the Charter of Rights, especially 
the rights to life, security of the person and equality, will always be foundational safeguards against 
involuntary infliction of physician-assisted death on persons with disabilities.  The guarantee of 
liberty in s. 7 of the Charter may also serve as a safeguard of the right to choose to be assisted in 
dying, if such assistance were to become lawful. 
 
 D. Case law 
 
Whether we are considering the impact of the Criminal Code, provincial or territorial health law 
statutes, or the Charter of Rights and Freedoms, the ultimate test of how effective the law is in 
providing safeguards against abuse in relation to physician-assisted dying, is the interpretation of 
these various legislative provisions by the courts.  The superior courts of each province and 
territory, the provincial and territorial appeal courts and the Supreme Court of Canada also have 
inherent jurisdiction, apart from their interpretation and application of statute law, to determine 
people’s entitlements in the area of health care.  The following analysis of several of the most 
important Canadian judicial decisions reveals that some apparent safeguards in the legislation and 
the Constitution are not as water-tight as they seem.  On the other hand, the courts have also 
proposed (and in some cases imposed) their own protections against abuses. 
 

                                                           
52 Granovsky v. Minister of Employment and Immigration, Supreme Court of Canada, May 18, 2000, File 
No. 26615. 
53 Ibid., Para. 70. 
54 Note 49 above. 
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Reference has already been made to the case of Stephen Dawson,55 in which the British Columbia 
Supreme Court ordered that a young boy receive needed and potentially life-saving surgical 
treatment despite his parents’ wish that he not receive it.  The judgment in the Dawson case 
includes several strong statements that could be drawn upon in other cases where those who have 
the legal authority to make substitute decisions say that they want the incapable person to die: 
 

I am satisfied that the laws of our society are structured to preserve, protect and maintain 
human life and that in the exercise of its inherent jurisdiction this court could not sanction 
the termination of a life except for the most coercive of reasons. The presumption must be 
in favour of life. 
 
I do not think that it lies within the prerogative of any parent or of this court to look down 
upon a disadvantaged person and judge the quality of that person’s life to be so low as not 
to be deserving of continuance. 
 
It is not appropriate for an external decision maker to apply his standards of what 
constitutes a liveable life and exercise the right to impose death if that standard is not met 
in his estimation. The decision can only be made in the context of the disabled person 
viewing the worthwhileness or otherwise of his life in its own context as a disabled person 
and in that context he would not compare his life with that of a person enjoying normal 
advantages. He would know nothing of a normal person’s life, having never experienced 
it.56 

 
These brief paragraphs enunciate some important rules pertaining to third party decisions in 
favour of death: 
 

1. The courts do not have the authority to sanction the choice of death for another person 
“except for the most coercive of reasons”.  Justice MacKenzie did not speculate what those 
reasons might be. 

 
2. The courts’ starting-point is “a presumption in favour of life”. 

 
3. “Quality-of-life” assessments of a person with a disability are not to be relied upon in 

making a decision that the person’s life is “not deserving of continuance”. 
 
4. “It is not appropriate for an external decision maker to apply his standards of what 

constitutes a liveable life”. 
 
MacKenzie J. thus ruled out both objective and subjective approaches that are typically used to 
determine that another person’s life is of negative value to that person.  Only the individual’s 
personal appreciation of the value of his or her own life must determine what available measures 
are to be taken to preserve that life.  The Dawson decision is a powerful precedent that can be 
referenced as a safeguard in cases where a decision in favour of death is being considered for a 
vulnerable person whose power of self-determination is also in question. 
                                                           

55 Note 24 above and accompanying text. 
56 Re S.D., [1983] 3 W.W.R. 618, 629-630. 
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The decisive difference between Justice MacKenzie’s approach and that of the Provincial Court 
Judge who first heard the Dawson case was Mackenzie J’s ability to put to one side his own 
reflections on what it must be like to have a significant disability, and to rely exclusively on how he 
believed the individual feels about his or her own life.  Judicial independence and impartiality must 
include the commitment to make decisions that are as free as possible from the force of one’s own 
biases, as well as those of others who attempt to influence the decision-making process. Madam 
Justice Bertha Wilson expressed this idea in terms of a judge “entering into the skin of the litigant 
and making his or her experience part of your experience and only when you have done that, to 
judge.”57 
 
Where an individual is capable of making a health care decision and chooses to forego treatment 
without which he or she will likely die, the law is also now very clear.  In the 1992 case of Nancy B. 
v. Hôtel-Dieu de Québec,58 the Quebec Superior Court ruled that a mentally capable person’s wish 
to be taken off life supports, which had the potential to prolong her life indefinitely, must be 
respected.  Nancy B. had Guillain-Barré syndrome, an incurable neurological disorder that left her 
incapable of movement. She could breathe only with the assistance of a respirator.  The case 
stands for the proposition that a patient has a legal right to have medical treatment discontinued if 
he or she decides that continuation of the treatment (and of his or her life) is unacceptable. 
 
A comparable Ontario decision is that in the case of Malette v. Shulman.59  This was a civil action 
by a Jehovah’s Witness whose attending physician administered blood transfusions to her in spite 
of clear indications that she rejected such treatment on religious grounds.  The Ontario Court of 
Appeal denied the doctor’s appeal for the following reasons: 
 

The plaintiff had a right to control her own body. The tort of battery protects the interest in 
bodily security from unwanted physical interference. Any non-consensual touching which is 
harmful or offensive to a person’s reasonable sense of dignity is actionable.  
 
A competent adult is generally entitled to reject a specific treatment or all treatment or to 
select an alternate form of treatment even if the decision may entail risks as serious as death 
and may appear mistaken in the eyes of the medical profession or of the community. 
Regardless of the doctor’s opinion it is the patient who has the final say on whether to 
undergo the treatment.60 

 
The Nancy B. and Malette v. Shulman cases have clarified the safeguards in the law against 
interference with a patient’s right of self-determination in making a competent decision not to 
receive treatment that would or could prolong his or her life.  The question that remains is whether 
this form of safeguard actually diminishes any other existing or potential safeguards against 
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physician-assisted death in the case of those whose personal autonomy is less respected.  At least 
one commentator has expressed the opinion that such judicial decisions have “narrowed the gap 
between allowing a patient to suffer natural death and medically assisting death”.61 

 
“Medically assisting death” continues to be treated as homicide by the Criminal Code of Canada.  
Unfortunately, the application of the criminal law by the courts is by no means as clear as is the 
case where non-criminal statutes and common law are concerned.  There have been a number of 
criminal prosecutions of doctors in this country for taking active steps to accelerate their patients’ 
deaths.  None have paid a penalty commensurate with the Criminal Code’s requirements for first 
or second degree murder.  Three recent cases will be reviewed here briefly. 
 
The first is the Ontario case of Dr. Claudio de la Rocha.  His patient had lung cancer, and had 
been placed on a respirator.  She informed family members, and they informed the doctor, that 
she wanted the breathing tube removed so that her suffering would end.  The doctor removed the 
tube and administered a total of 40 mg of morphine in three doses to ensure that she did not 
experience a feeling of suffocation.  He then administered potassium chloride, causing her heart to 
stop.62  Dr. de la Rocha was charged with second degree murder and with administering a noxious 
substance.  He pleaded guilty to the second charge, and the murder charge was dropped. There 
was an agreed statement of facts which stated that the patient’s breathing appeared to have stopped 
before Dr. de la Rocha administered the potassium chloride.  He was given a three-year suspended 
sentence.63  He was also disciplined by the Ontario College of Physicians and Surgeons and given a 
90-day suspension from the practice of medicine.64 

 
Mr. Justice Loukidelis stressed that the leniency of Dr. de la Rocha’s sentence was not to be taken 
as an indication of approval of physician-assisted death.  He wrote: 
 

If a medical doctor administers a lethal dosage of a drug or substance in order to kill a 
patient for the purposes of euthanasia, in my view that is a breach of the law and is 
deserving of severe punishment C not only severe punishment by sanctions (as suggested 
by the Crown) but should be attended with a long period of imprisonment. . . . He also has 
to know that the principles of life are not excepted for people who face overwhelming 
disease and are at the point of death's door.65 

 
The “principles of life” lie at the heart of the criminal law’s persistent prohibition of acts which 
cause death.  Those principles need to be articulated as safeguards for vulnerable persons, even if 
at some future point the law should relax those prohibitions.  As we have seen, some of those 
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principles have already been identified by Justice MacKenzie in the Dawson decision in the 
Supreme Court of British Columbia.66 
 
Another case which has attracted a great deal of media attention is that of Dr. Nancy Morrison in 
Halifax.  Late in 1996 she had a patient who was also in the terminal stages of cancer, and his 
family asked that he be taken off life supports.  Dr. Morrison complied.  As in Dr. de la Rocha’s 
case, she administered morphine, followed some time later by potassium chloride, with the 
obvious intention of ending the patient’s life.  She was initially charged with first degree murder, 
but the charge was later reduced to manslaughter.  Eventually the charges against Dr. Morrison 
were dismissed.  The fact that the patient had not been helped by large doses of morphine and 
other drugs gave rise to conjecture that the intravenous tubing was blocked, and that the lethal drug 
she administered to the patient did not actually cause his death.  Dr. Morrison admitted having 
administered a lethal injection of potassium chloride in professional misconduct proceedings 
conducted by the Nova Scotia College of Physicians and Surgeons, which issued a reprimand.67 

 
The final case in this brief trilogy of criminal prosecutions of doctors who assisted their patients to 
die is R. v. Genereux.68  Dr. Genereux pleaded guilty to aiding and abetting suicide after 
prescribing lethal doses of Seconal to two men who were HIV-positive, but who did not have 
AIDS symptoms.  The doctor had no way of knowing that either of the two men was terminally ill.  
He did know that treatment could have helped them both.  Both men acquired and consumed the 
drugs.  One died, but the other was revived after a friend called 911.69   Dr. Genereux was 
sentenced to a term of imprisonment of two years less a day, to be followed by three years’ 
probation.  The Court of Appeal upheld the sentence, stating that: 

 
. . . the trial judge was alive to the seriousness of the appellant’s crimes and to the values 

sought to be protected by s. 241(b) of the Criminal Code, . . . the preservation of life and the 
protection of vulnerable people.  (These patients) were the kind of people s. 241(b) should 
protect.  Each was sick, confused, frightened and intent on suicide.  But each could have 
been treated, as neither was terminally ill.70 

 
The appeal judges were also concerned about the impact a lengthy prison term in Dr. Genereux’s 
case would have on other physicians.  They wrote, “We doubt the wisdom of imposing a sentence 
designed to, or that might, intimidate physicians in the appropriate treatment of their patients”.71  In 
other words, a “get tough” policy may be counterproductive, because it would discourage doctors 
from offering appropriate medication to relieve pain and suffering, and from terminating life-
sustaining treatment when it becomes futile and is no longer wanted by their patients.  This 
principle must be taken into account when evaluating safeguards for persons with disabilities.  
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Making one person safe from death may make others vulnerable to being undertreated or 
overtreated in order to prolong life, and to avoid criminal liability at all costs. 
 
Before his case was concluded in the courts, Dr. Genereux had been deprived of his licence to 
practise medicine by the College of Physicians and Surgeons of Ontario. 
 
It is interesting to note that, of the three physicians whose criminal cases have been mentioned 
here, the only one who actually went to prison, and who lost permanently his right to practise 
medicine was Dr. Genereux, who was charged not with murder, but with aiding and abetting 
suicide.  It would appear that the criminal justice system, given that the current laws are in place, is 
more lenient towards those who actually kill dying patients than it is towards those who assist non-
dying patients to take their own lives. However, the distinguishing factor in his case is no doubt the 
fact that his patients were not at the point of death, and indeed neither was terminally ill.  Be that 
as it may, the threat of criminal prosecution, while serious, leaves physicians confused and 
uncertain. 
 
The real landmark case in Canada on the issue of physician-assisted death is Rodriguez v. British 
Columbia (Attorney General).72  Sue Rodriguez had amyiotrophic lateral sclerosis.  She faced the 
prospect of not being able to survive without extensive life supports.  Her wish was that, when she 
reached the point at which she believed her life was no longer tolerable, she could end it with the 
assistance of a physician.  Her case was a challenge to the constitutionality of s. 241(b) of the 
Criminal Code, which prohibits aiding or abetting a person to commit suicide.  The challenge was 
based on sections 7, 12 and 15(1) of the Canadian Charter of Rights and Freedoms.  None of the 
Supreme Court justices regarded the prohibition of assisted suicide to be “cruel and unusual 
treatment” in the language of s. 12. 
 
The five-member majority of the Court rejected all of the constitutional claims.  Section 7 states 
that “Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice”.  The majority 
agreed that “Fundamental justice requires that a fair balance be struck between the interests of the 
state and those of the individual”.73  Section 241(b) of the Criminal Code was described as in 
keeping with the government’s objective of “protecting the vulnerable”.  The majority were of the 
view that, “Given the concerns about abuse and the great difficulty in creating appropriate 
safeguards, the blanket prohibition on assisted suicide is not arbitrary or unfair”.74 
 
The majority in Rodriguez agreed with the minority opinion of the Chief Justice and Justice Cory 
that s. 241(b) of the Criminal Code does in fact violate s. 15(1) of the Charter by discriminating 
against those whose disabilities are so severe that they are unable to commit suicide without the 
assistance of another.  However, unlike the Chief Justice and Cory, J., the majority simply assumed 
without deciding that Ms. Rodriguez’s equality rights were violated by s. 241(b).  They had no 
difficulty in excusing the violation as a reasonable limit on the right to equality, which is permitted 
by s. 1 of the Charter.  The purpose of s. 241(b) “is to protect and maintain respect for human life” 
and “to protect life and those who are vulnerable in society”.  The blanket prohibition of assisted 
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suicide was found to be “reasonably justified” because it is “the best approach” to the achievement 
of those goals.75  The reasoning of the majority is summarized in the headnote of the decision, 

 
In order to protect life and those who are vulnerable in society effectively, a prohibition 
without exception on the giving of assistance to commit suicide is the best approach.  
Attempts to modify this approach by creating exceptions or formulating safeguards to 
prevent excesses have been unsatisfactory.76 

 
David Lepofsky has taken issue with the majority in Rodriguez for presuming to decide that a 
violation of a Charter equality right is excusable under s. 1 without analysing the severity of the s. 
15(1) infringement of the individual’s equality rights.  In effect, Lepofsky asks, how can issues of 
justification be decided without looking at the seriousness of the deprivation of equality?  He 
presumes that the denial of an extremely important equality right requires a correspondingly 
“weighty section 1 justification”.77  He also castigated the majority for focussing on the general 
societal impact of invalidating the law prohibiting assisted suicide, rather than on the specific 
impact of allowing a constitutional exemption in Sue Rodriguez’s case.  However, even the Chief 
Justice’s dissenting opinion points out that a constitutional exemption is only available as an interim 
measure when the impugned law is declared invalid, but the invalidity is suspended to allow 
Parliament to consider what the appropriate legislative remedy might be.78 
 
Finally, Lepofsky questioned the majority’s conclusion that A. . . it was impossible to devise a 
system of safeguards sufficiently rigourous to ensure that a vulnerable person is not assisted to die 
over his or her objection”.  Lepofsky contended, 

 
Surely it would be possible to invent a system which would allow for assisted suicide only 
(when) sufficient demanding, multi-faceted safeguards are deployed, such as court 
approval, substantial time delays or >cooling off’ periods after the person requests 
assistance, independent investigation to detect possible undue family pressure, and the 
like.79 

 
We will consider shortly these various potential safeguards as they were proposed and evaluated in 
Chief Justice Lamer’s dissenting judgment.   
 
Justices L’Hereux-Dubé and McLachlin dissented from the majority judgment in Rodriguez solely 
on the grounds that s. 241(b) of the Criminal Code infringes the right to security of the person 
included in s. 7 of the Charter.  They defined this right to include “personal autonomy, which 
protects the dignity and privacy of individuals with respect to decisions concerning their own 
body”.  These two justices would have wanted “a stipulation requiring a court order to permit the 
assistance of suicide in a particular case only when the judge is satisfied that the consent is freely 
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given”, in order to “ensure that only those who truly desire to bring their lives to an end obtain 
assistance”.80 

The Chief Justice wrote more extensively on the safeguards that he thought should be in place if, 
as he would have ruled, the Criminal Code prohibition of assisted suicide should be struck down 
and, in the interim, a constitutional exemption were to be ordered permitting Sue Rodriguez to 
commit suicide with the assistance of a physician.  He listed those safeguards as follows: 

 
1. An application must be made to a superior court for permission to terminate one's life. 
 
2. The applicant must be certified by a treating physician and independent psychiatrist to be 

competent to make the decision to end her own life, and the physicians must certify that the 
applicant's decision has been made freely and voluntarily. 

 
3. At least one of the physicians must be present with the applicant at the time the applicant 

commits assisted suicide. 
 
4. The physicians must also certify that the applicant is or will become physically incapable of 

committing suicide unassisted, and that they have informed the applicant that he or she has 
a continuing right to change his or her mind about the decision to terminate life. 

 
5. The Regional Coroner must be given notice and an opportunity to be present at the 

examination of the independent psychiatrist. 
 
6. The applicant must be examined daily by one of the certifying physicians to ensure that he 

or she still wants to take his or her own life.  
 
7. The constitutional exemption will expire if the dying person has not exercised the option 

within 31 days from the date of examination by the independent psychiatrist. 
 
8. The act causing the death of the applicant must be that of the applicant him or herself, and 

not of anyone else.81 
 
These safeguards will be discussed below in the context of the discussion of the work of the Special 
Senate Committee on Euthanasia and Assisted Suicide, where they received considerable 
attention.  Before leaving them, however, it is worth pointing out how heavily medicalized they are.  
Catherine Frazee has asked, “Just as disability scholars have challenged the medical model of 
disability, is there not a similar critical analysis to be made of death as a medical construct?  Surely 
there are alternative ways (social, cultural, spiritual and even political ways) of conceptualizing and 
interpreting death?”82  This warning against a narrow, physician-focussed approach to the issues of 
life and death must be kept in mind whenever we encounter and evaluate the various notions 
about assistance in dying and the construction of safeguards to ensure equal protection for 
vulnerable persons. 
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VI. PROCESSES AND PROPOSALS TO REVIEW AND CHANGE CANADIAN 
LAW 

 
 A. Senate Committee on Euthanasia and Assisted Suicide 
 
A Special Committee of the Senate of Canada, appointed on February 23, l994, undertook "to 
examine and report on the legal, social and ethical issues relating to euthanasia and assisted 
suicide".83  After hearing testimony from individuals and groups all across Canada, the 
Committee issued its final report, “Of Life and Death” in June, 1995.  The report includes 
findings and recommendations with respect to palliative care, pain control and sedation 
processes, withholding and withdrawal of life-sustaining treatment, advance directives, assisted 
suicide, euthanasia and compassionate homicide. 
 
The Committee made several recommendations, some pertaining to policy and others to 
proposed changes in the law.  Many of the recommendations were unanimous, but the 
members were unable to achieve consensus on some significant issues.  In some of its 
recommendations and in the testimony of witnesses who appeared before the Committee, a 
number of safeguards were identified against the abuse of end-of-life health care and 
assistance-in-dying procedures.  Many of these safeguards, which will be examined in detail 
below, are of particular interest to vulnerable persons. 
 
The Committee recommended giving greater priority to palliative care and to the 
development of more effective means of pain control.  These are major safeguards against the 
use, let alone abuse of physician assistance in dying.  The Committee recommended that “the 
Criminal Code be amended to clarify the practice of providing treatment for the purpose of 
alleviating suffering that may shorten life”, and “to explicitly recognize and to clarify the 
circumstances in which the withholding and withdrawal of life-sustaining treatment is legally 
acceptable”.84 

 
The Senate Committee recommended that there be no change to the Criminal Code 
provisions banning counselling, and aiding or abetting suicide, and that all forms of euthanasia 
remain a criminal offence.  However, there were minority recommendations that an 
“exemption to subsection 241(b) of the Criminal Code (prohibiting assisted suicide) be added, 
under clearly defined safeguards, to protect individuals who assist in another person’s suicide”, 
and that “voluntary euthanasia” be either permitted or be made subject to a less severe 
penalty.85  The minority recommendation also included that “in order to avoid abuse, 
procedural safeguards must provide for review both prior to and after the act”, whether of 
assisted suicide or voluntary euthanasia.86 
 
The Senate Committee also recommended that “the Criminal Code be amended to provide 
for a less severe penalty in cases where there is an essential element of compassion or mercy”.  
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The Committee recommended that this could take the form either of “a third category of 
murder” or “a separate offence of compassionate homicide”.87   
 
The safeguards set out in the final report of the Senate Committee on Euthanasia and Assisted 
Suicide are primarily contained in the testimony of some of the witnesses who appeared 
before the Committee.  Since the Committee itself decided against relaxing the existing 
prohibitions of assisted death, there was less reason for it to focus on safeguards.  The 
favoured safeguard was to maintain the criminal sanctions currently in place.  A minority of 
Committee members, however, would have recommended “an exemption to the Criminal 
Code that would permit persons to assist in a suicide under clearly defined safeguards”.  These 
members were of the opinion that the current criminal prohibitions are not working, but that 
they could be relaxed and at the same time made more effective.  They believe that, at 
present, assisted suicide is taking place despite its illegality and it is occurring without adequate 
controls. Thus there is more potential for abuse because there is a greater risk to the 
vulnerable from unregulated medical assistance at the end of life, than from legislative changes 
accompanied by appropriate safeguards.88 

 

At a minimum, these minority senators regarded the following as essential elements in such 
safeguards: 
 

 The individual must be competent and must be suffering from an irreversible illness that 
has reached an intolerable stage, as certified by a medical practitioner. 

 
 The individual must make a free and informed request for assistance, without coercive 

pressures. 
 

 The individual must have been informed of and fully understand his or her condition, 
prognosis and the alternative comfort care arrangements, such as palliative care, which 
are available. 

 

 The individual must have been informed of and must fully understand that he or she has 
a continuing right to change his or her mind about committing assisted suicide. 

 

 A health care professional must assess and certify that all of the above conditions have 
been met. 

 

 No person should be obligated to provide assistance with suicide.89 

 

The minority Committee members were also of the view that  
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. . . regulations must be established in order to deal with the monitoring and enforcement 
of the safeguards by the appropriate level of government and that records must be 
maintained of all applications for and instances of assisted suicide. In order to avoid 
abuse, the safeguards must provide for review both prior to and after the act of assisted 
suicide.90 

 
The Committee report does not specify what nature these reviews ought to have.  No mention is 
made, for example, of the necessity of an application to a court, such as Chief Justice Lamer 
insisted upon as a primary criterion in his dissenting judgment in Rodriguez. 

 
It must be noted that nowhere in the minimum guidelines proposed by the minority of senators on 
the Committee does it say that a physician is the only person who would be permitted to assist an 
individual in committing suicide.  A “medical practitioner” would have to certify that the individual 
was mentally capable of making the decision to end his or her life, and that the patient’s illness was 
irreversible and his or her suffering intolerable.  A “health care professional” would be responsible 
for certifying that the request for assistance in dying was properly informed and free of “coercive 
pressures”, that the person knew about “comfort care” alternatives to assisted death and that the 
decision to commit suicide was never final until the act itself had been performed.  Possibly the 
avoidance of any requirement that a physician must provide the actual assistance was in deference 
to the number of doctors and medical organizations who had testified before the Committee that 
they were opposed to any scheme that would cast the members of the medical profession in the 
role of killers, rather than healers. 

 
Many of the witnesses who appeared before the Senate Committee on Euthanasia and Assisted 
Suicide expressed strong views opposing the legalization of assisted death on grounds that no 
system of safeguards could adequately protect the interests of vulnerable persons, and that 
alternative approaches have not been adequately pursued.  For example, Dr. David Roy told the 
Committee  

 
It is illusory, or at least highly questionable, that a society would be able to uphold the 
voluntary character of euthanasia once it became legally, socially and ethically acceptable 
for many people.  It would be difficult, if not impossible, to construct a law that would 
prohibit people from using persuasion, however subtle, on people to request euthanasia 
when that is probably not what they want. 
 
I have seen that, particularly with respect to AIDS patients who have been totally 
abandoned by their parents, brothers and sisters and by their lovers. In a state of total 
isolation, cut off from every source of life and affection, they would see death as the only 
liberation open to them. In those circumstances, subtle pressure could bring people to 
request immediate, rapid, painless death, when what they want is close and powerful 
support and love.91 
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It may well be possible to create an extensive regime of safeguards other than the strict 
prohibition of assisted death currently legislated in the Criminal Code, but is it possible to 
ensure for every person “close and powerful support and love”? 
 
The Senate Committee reviewed the extensive safeguards proposed by Chief Justice 
McEachern of the British Columbia Court of “ppeal, who dissented in the 2-1 judgment in 
that Court that Sue Rodriguez should not be granted an exemption from the Criminal Code 
prohibition of assisted suicide.92  These formed the basis for Chief Justice Lamer’s 
requirements in his dissent in Ms. Rodriguez’s subsequent appeal to the Supreme Court of 
Canada. 
 
McEachern, C.J. called for an application to be made to a superior court for permission to 
terminate one’s life.  The fact that the individual is mentally competent to make such a decision 
and is doing so of his or her own free will would have to be verified by both a “treating physician” 
and a psychiatrist. One of these physicians would have to be present when the death occurred, and 
the psychiatrist would have to have examined the applicant not more than twenty-four hours 
previously.  At least three days before that, notice would have to be given to the Regional Coroner, 
who would have the authority to be present, or to nominate another physician to be present, “at the 
examination of the person by a psychiatrist in order to be satisfied that the person does, indeed, 
have mental competence to decide and did, in fact, decide to terminate his or her life”.  In 
addition,  

 
One of the physicians giving any certificate as aforesaid must re-examine the person each 
day after the above-mentioned arrangements are put in place to ensure that the person 
does not evidence any change in his or her intention to end life. If the suicide is carried 
out, such physician must furnish a further certificate to the Coroner confirming that, in 
his or her opinion, the person did not change his or her mind.93 

 
Fortunately for the physician, this process need not go on for more than thirty-one days, 
because the original certificate would then expire.94  Chief Justice McEachern did not make a 
recommendation regarding any process that would have to take place after the death of the 
individual. 

 
The Senate Committee Report lists twelve “minimal safeguards” proposed in his submission 
by Russel Ogden, then a graduate student in criminology.  Ogden’s list of safeguards includes 
virtually all those mentioned by other witnesses and adds some interesting one’s.  For 
example, he proposes that  
 

Counselling should be available for the patient and other persons involved with respect to 
the following: possible treatment alternatives, the diagnosis and prognosis, the 
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consequences of the aid-in-dying procedure, the underlying motivation for requesting 
euthanasia, and alternative care environments.95 

 
He also told the Committee that there should in each case be an assessment intended to 
detect “treatable depression”. 
 
Ogden published his policy analysis and proposals in the form of draft legislation about the 
same time the Senate Committee was conducting its hearings.96  His proposed legislation will 
be reviewed under the heading of “Other legislative proposals” below. 
 

The Senate Committee received two sample amendment proposals from witnesses from the 
academic community, which were included in an Appendix to the report.  These proposals, 
outlined by Professors Bernard Dickens and Eike-Henner Kluge, contain some procedural 
safeguards that are not unlike those suggested by Chief Justice McEachern of the British 
Columbia Court of Appeal and Chief Justice Lamer of the Supreme Court of Canada in their 
minority judgments in the Rodriguez case. 
 
Professor Dickens proposed that “a person physically incapable of suicide should be able to 
apply to a court”, which would have the authority to “give a specified person a discretion, as 
opposed to a duty, to act; that is, the applicant would have no >right-to-die’, and the specified 
person would have no >duty to kill’“.97  Accompanying this formal before-the-fact procedure, 
Professor Dickens advocated the establishment of a “third degree murder” category, to be 
distinguished from first or second degree murder on the basis of “the victim’s competent 
request made outside a judicial approval”.  Without such approval or competent request, 
killing “would remain punishable probably as first degree murder”.98  Third degree murder 
would not be subject to the mandatory periods of imprisonment before eligibility for parole 
that exist with respect to first and second degree murder.  Professor Dickens suggested that 
the punishment for third degree murder should be at the discretion of the trial judge, who 
“would cater the punishment on conviction to the evidence of the circumstances”.99 
 
Professor Kluge’s recommendations touched on both “palliative measures” and “voluntary 
euthanasia”.  He proposed that the Criminal Code be amended to the effect that, whenever a 
palliative measure “will or is likely to” shorten a patient’s life by a period greater than “would 
normally be expected using [other] appropriate and recognized palliative measures, the case 
shall be subject to review by an independent body” consisting of three independent persons: a 
physician, a member of the Attorney General’s Department, and “an independent member of 
the public having training in ethics”.  This tribunal would only have authority to determine 
whether the proposed palliative measure “was in accordance with the competently expressed 
wishes of the patient or in accordance with appropriate standards of proxy decision making”.  
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Failing that, “the otherwise relevant provisions of the Criminal Code shall apply”.100  This 
would be an interesting combination of both before-the-fact and after-the-fact safeguards.  It 
would provide a health care practitioner with a definitive answer as to whether the proposed 
measure was legally acceptable.  One problem with this approach is that, once approved, the 
palliative measure would potentially become the standard against which other more lethal 
measures would be assessed, which would formalize the “slippery slope” phenomenon. 
 
With respect to voluntary euthanasia, Professor Kluge’s suggestions were again somewhat 
novel.  The key element would be “the fundamental values of the person”.  Voluntary 
euthanasia would be permitted, upon an application to a superior court, where “a person 
suffers from an incurable and irremediable disease or medical condition, and . . . that person 
experiences the disease or condition as violating the fundamental values of that person”.  In 
cases where the patient lacks the mental capacity to state what his or her fundamental values 
are with respect to the impact of the disease or to having his or her life terminated, and has 
never competently expressed what they are, the court would be required to determine the 
applicable values “in consultation with” a five-member advisory panel consisting of 

 
(a) a duly empowered representative of an association for handicapped persons; 
 
(b) a practising physician; 
 
(c) a practising nurse; 
 
(d) a person having expertise in biomedical ethics; and 
 
(e) a member of the public at large.101 

 
It is very interesting to see at the top of the list a representative of an association for 
handicapped persons, especially since the author of the proposal a decade or so earlier had 
publicly stated that when Stephen Dawson received the surgery he needed to save his life, he 
had been subjected to “the injury of continued existence”, given the serious nature of his 
disabilities.102  Aside from the difficulty a court may have in dealing with the notion of an 
individual’s “fundamental values”, and in attempting to determine such values “in consultation 
with” a group of people who are not identified as witnesses, acknowledgement must be made 
of the merit of including in that group a person who speaks on behalf of persons with 
disabilities.  Unfortunately, there is no mention of anyone with expertise in palliative care. 
 
 B. Senate Subcommittee Update of Life and Death - June, 2000 
 
In November, 1999, the Canadian Senate adopted a motion authorizing the Standing Senate 
Committee on Social Affairs, Science and Technology to “examine and report upon 
developments since the tabling in June 1995 of the final report of the Special Senate 
Committee on Euthanasia and Assisted Suicide”.  The Subcommittee which carried out this 
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review tabled its report 103 on June 6, 2000, the fifth anniversary of the tabling of the original 
report, Of Life and Death.  Its mandate was to hear witnesses and to deliberate on whatever 
actions had been taken in the intervening five years on the unanimous recommendations 
made by the original Senate Committee.  The Subcommittee concluded that “overall, progress 
on the 1995 unanimous recommendations has been insignificant or non-existent”.104 

 
Perhaps the most telling part of the June 2000 Senate Subcommittee report is its title: Quality 
End-of-Life Care: The Right of Every Canadian.  This is a significant departure from the 
focus inherent in the name given to the original Senate Committee “on Euthanasia and 
Assisted Suicide”.  The new focus on care, rather than on death, was of course dictated in part 
by the restriction that the update would only consider progress made on the unanimous 
recommendations made in 1995.  The Senate Committee on Euthanasia and Assisted Suicide 
had failed to reach unanimity on both euthanasia and assisted suicide.  As noted above, 
changes in the law to permit these two types of acts were only supported by a minority of the 
Senators on the original Committee.  The Subcommittee to update Of Life and Death 
accordingly confined their investigations to “the progress made on implementing the 
unanimous recommendations made in the 1995 report . . . with respect to palliative care, pain 
control, sedation, withholding or withdrawing life-sustaining treatment, and advance 
directives”.105 

 
The June 2000 update by the Senate Subcommittee observed that “calls for a more 
compassionate and comprehensive approach to end-of-life seem to be assigned a low priority 
in the existing health care system”.  The Subcommittee’s Conclusions state that “the principles, 
expertise, and medical infrastructure required for the care of people facing death were 
evolving far too slowly”and that “quality end-of-life care will not happen unless the federal 
government takes a leadership role in developing a national end-of-life care strategy”.106 
 
The Subcommittee heard evidence that the death rate in Canada is growing, due to an aging 
population and increasing incidence of often terminal illnesses such as cancer, AIDS, and 
cardiovascular disease.  In spite of these statistics, there had been “no equivalent increase in 
palliative programs”, and only “an estimated 5% of dying Canadians receive integrated and 
interdisciplinary palliative care”.  “Palliative care” was defined in Of Life and Death as “care 
aimed at alleviating suffering B physical, emotional, psychosocial, or spiritual B rather than 
curing”.107 
 
In Quality End-of-Life Care the Senate Subcommittee decries the lack of research, training, 
and strategizing in the area of palliative care, and yet states that “the trend is away from an ethic 
of prolonging life at all costs and toward an ethic that emphasizes the quality of life and of 
dying”.  Obviously this trend is not evident in practice, but only in theory.  The report 
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pinpoints particular areas in which practice is lagging especially far behind the emerging 
palliative care principles: home care, people living in isolated regions of the country, 
Aboriginal peoples, prison inmates with AIDS, and people with disabilities.108 
 
The Subcommittee heard fresh evidence on the role played by advance directives in end-of-
life care.  Advance directives are of two types: “instruction directives” (telling physicians what 
treatments in what circumstances the patient does or does not wish to have) and “proxy 
directives” (identifying the person or persons who are authorized to make substitute medical 
decisions for patients who no longer are capable of doing so for themselves).  Again, the 
Subcommittee came to believe that practice is not in step with theory: 

 
Most of (the) problems are associated with the traditional view of advance directives as 
based on the principle of the patient’s autonomy, and the witnesses noted that advance 
directives are now best seen as part of a planning and communication process that 
helps people prepare for death in the context of their loved ones.109 

 
This allusion to changing principles in the areas of advance and surrogate decision making is 
challenging, and not sufficiently elaborated in the report to enable its validity to be properly 
assessed.  It could be interpreted as the sacrifice of personal autonomy to the interests and 
biases of others, or, more positively, as the recognition of supported, consensus-based 
decision making as the norm which ordinarily applies in the context of family life.  Very few 
people ever make critical decisions, including those at the end of life, in a social vacuum.  But 
far too many people with disabilities experience their social milieu as depriving them of 
genuine autonomy, entitlement, personhood and worth. 
 
How can the reality that most persons approach death surrounded by at least a few other 
people who have strong feelings about what is happening, be harnessed as a force for the 
individual’s total well-being?  The easily tossed-off phrase “loved ones” at the end of the 
above-quoted passage does not inspire confidence that the Subcommittee recalled in any 
serious way David Roy’s insistence before the 1995 Senate Committee that “close and 
powerful support and love”110 is what people really want as they enter the dying process.  
 
Catherine Frazee has pointed out that the dynamic of a patient being truly loved would 
naturally relate to the provision of appropriate palliative care, since the primary wish on the 
part of those who love the patient would be for that person’s symptoms and pain, of whatever 
sort, to be relieved by means other than by causing his or her death.111  Only secondarily, and 
in the rare circumstance where no relief can be obtained in any other way, would it be 
consistent with the nature of love to approve of the intentional shortening of the patient’s life. 
 
The June 2000 Senate Subcommittee report has very little to say about practices which 
actually hasten death, other than to lament that virtually no research has been done pursuant 
to the recommendations in Of Life and Death on the issues of withholding or withdrawing 
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life-sustaining treatment.  They also noted that the recommended research on “total sedation” 
(the practice of rendering a person totally unconscious through the administration of drugs 
without potentially shortening life) had not been done.  The Subcommittee heard evidence 
that “there is general agreement that rarely, if ever, will properly administered pain control 
shorten life”.112 
 
One research result flowed from the 1995 Senate Committee recommendation that research 
be undertaken to determine the numbers of persons who ask for euthanasia, their reasons for 
doing so, and the impact on such requests when alternatives are proposed: 

 
Research has linked depression to a desire to hasten death and there is a particular 
need for evaluative research to determine the effectiveness of interventions and 
programs that may reduce any desire for a premature death in the terminally ill.113 

 
Once again, the thrust of the Senate Subcommittee’s thinking seems to have shifted from a 
euthanasia perspective to one showing concern that Canada’s health care system become 
more attuned to support vulnerable persons and to give people with terminal illnesses cause to 
want to live out their days, and to do so with as little distress as possible, rather than to seek an 
early death.  
 
The Subcommittee was able to report that several professional organizations, between 1995 
and 2000, have A individually and collaboratively developed codes of ethics and joint 
statements on many key issues”.  Unfortunately, the report does not include these documents, 
although two of them are referred to in an appendix listing the materials received by the 
Subcommittee.114 
 
One final item of considerable interest appears near the end of the Senate Subcommittee’s 
June 2000 report.  In a paragraph that re-iterates the original 1995 recommendations that the 
law pertaining to end-of-life medical decisions needs to be clarified, the report says, 
 

However, legislation should not become an attempt to micromanage medical practice; 
legislation cannot substitute for good judgement, good practice and an understanding 
of the appropriate medical ethics.115 

 
This returns us to the question as to whether safeguards should be legislated or found in 
professional codes of ethics.  The obvious answer is “both”, but obvious answers are not 
invariably correct. 
 
 C.  Other legislative proposals 
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There have been several attempts to amend the Criminal Code prohibitions of aiding and 
abetting suicide by way of private members bills in Parliament.  Some of these bills have also 
included what their authors regarded as clarifications of the law governing the withholding or 
withdrawal of life-sustaining treatment.  There has also been at least one Canadian proposal 
(that of Russel Ogden) for the creation of a non-criminal alternative legislative scheme for the 
regulation of physician-assisted death. 
 
The most recent private member’s bill, Bill S-2, was introduced by Senator Sharon Carstairs in the 
Canadian Senate in October, 1999.  The focus of Bill S-2 is on “the medical practices of the 
withholding and withdrawal of life-sustaining treatment and the provision of treatment to alleviate 
suffering that might result in the shortening of life”.116  There is no reference in the Bill to assisted 
suicide, euthanasia or compassionate homicide.  The Bill’s subtitle, “An Act to facilitate the 
making of legitimate medical decisions regarding life-sustaining treatments and the controlling of 
pain” (emphasis added) suggests that it does not create new law.  Upon examination, this is in fact 
largely the case. 
 
Given the short title, the Medical Decisions Facilitation Act, the legislation would exempt “health 
care providers” from liability under the Criminal Code for certain acts described in the Bill. 
Section 2 of Bill S-2 states that  

 
No health care provider is guilty of an offence under the Criminal Code by reason only 
that the health care provider, for the purpose of alleviating the physical pain of a person 
but not to cause death, administers medication to that person in dosages that might 
shorten the life of the person. 

 
Section 3 states that  

 
No health care provider is guilty of an offence under the Criminal Code by reason only 
that the health care provider withholds or withdraws life-sustaining medical treatment 
from a person who has made a request . . . that the treatment be withheld or withdrawn. 
 

Section 3 goes on to say that 
 
Where a person who is not competent and did not while competent make a request [that 
treatment be withheld or withdrawn], the request may be made . . . by a legal representative 
having the authority to make health care decisions on behalf of the person, or . . . by the 
spouse, companion or relative who is most intimately associated with the person. 

 
All of these actions are immune to criminal prosecution as the law in Canada stands now.  
However, the issue of a surrogate decision maker having the authority to order that no further life-
sustaining treatment be given to a person who lacks the mental capacity to make such a decision 
for himself or herself is one that calls for particular safeguards in keeping with the principles set out 
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by Justice MacKenzie in the Dawson case,117 and in provincial or territorial health care decisions 
legislation.118  The law governing these matters is essentially the same now as it would be after the 
enactment of Bill S-2. 
 
The one feature of Bill S-2 that may represent new law is the definition of “life-sustaining medical 
treatment” in s. 4 of the Bill to include “artificial hydration and nutrition”.  The Euthanasia 
Prevention Coalition of Ontario has expressed serious reservations about this provision: 

 
If Bill S-2 becomes law, Section 4 of the Bill may result in the intentional starvation and 
dehydration of elderly, disabled or incompetent (vulnerable) patients who are not 
terminal. . . . When it becomes an acceptable practice to dehydrate and starve people to 
death, even if they are terminal, then it will be argued that it is more humane to kill them 
with a needle.119 

 
The qualifier “artificial hydration and nutrition” calls for a definition which the Bill fails to provide. 
Does the fact that fluids and nutrients are administered other than by mouth make them 
“artificial”?  The connotation, quite possibly by design, is to characterize any out-of-the-ordinary 
means of receiving nourishment and hydration as somehow “unnatural”, and therefore as 
“medical” interventions that can and often should be dispensed with.  Basic human functions such 
as eating and drinking should not be equated with measures which are only considered in response 
to illness or injury.  Eating and drinking are everyday activities for every living person, and to the 
extent that it is possible they should continue to be so until death, and not be withdrawn as a 
means by which to cause death. 
 
Section 6 of Bill S-2 calls for the federal Minister of Health to take the initiative “with provincial 
authorities and associations of health care professionals” to promote “the establishment of national 
guidelines for the withholding and withdrawal of life-sustaining medical treatments, for the 
controlling of pain, and for palliative care”.  This, again, is obviously not something that requires 
new legislation.  If such “national guidelines” are to be developed, then the issue of safeguards for 
vulnerable persons should be recognized as a priority. 
 
Russel Ogden’s proposed “Aid-in-Dying/Euthanasia Act”120 is an attempt to construct a system that 
would operate as a safe detour for physicians around the existing Criminal Code prohibitions, 
including those which currently prohibit assisted suicide and active voluntary euthanasia.  A central 
feature of Ogden’s proposed legislation is the creation of “Aid-in-Dying Boards”, appointed by the 
provincial or territorial minister of health, and composed of individuals drawn from “a cross-
section of professional backgrounds”.  The “selection criteria”, according to Ogden, “should be 
based on principles of ethics, liberalism, and civil libertarianism”.121  On the other hand the 
“selection criteria” by which the Boards would determine whose applications for aid-in-dying would 
be approved are unstated.  Bodies that are given quasi-judicial authority over as important a matter 
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as life and death should presumably be given some legislated standards which they would be 
required to apply. 
 
Persons who wish to have assistance in dying (or their proxies) would submit an “Application for 
Aid-in-Dying” to a Board with the assistance of an “Aid-in-Dying Counsellor”.  These counsellors 
would have special training, and would lead the applicants through an intensive program of 
learning and self-examination, as well as conducting their own assessments of the applicants’ 
mental capacity and whether they may have treatable depression.  They would make 
recommendations to the Aid-in-Dying Board regarding the application.  The Board would issue 
(or refuse to issue) an Aid-in-Dying Licence, which would remain valid for up to three months.  If 
the Board refused to issue the licence, the applicant would have the right to appeal directly to the 
Minister of Health.  Aid-in-Dying would be “under the supervision of a qualified medical 
practitioner”, but the actual administration of the lethal substance could be done or assisted by any 
adult.  After the applicant has died, a report would have to be submitted both to the Aid-in-Dying 
Board and to the Coroner’s Office.122 
 
Ogden’s draft legislation defines a “proxy” as “a surrogate appointed by a patient to make treatment 
decisions, including euthanasia” (emphasis added).  It would appear that making applications for 
aid-in-dying would not be within the authority of any other legally appointed substitute decision 
makers or relatives of individuals who lack the required mental capacity to make a decision to 
hasten the end of their lives.  At least, under this model, euthanasia would be restricted to those 
who  actively ask or plan for it. 
 
Ogden lists a number of “safeguards” which he believes his scheme includes:  

 
voluntary participation for applicants and physicians, Aid-in-Dying Boards, counselling 
regarding decision-making and treatment alternatives, assessment of ability to make 
informed medical consent decisions, time-limited Aid-in-Dying licences, restrictions on 
who may request euthanasia on behalf of individuals, medical supervision of Aid-in-Dying 
procedures, independent third party witnessing of applications, reviews by the Minister of 
Health.123 

 
One safeguard Ogden seemingly failed to contemplate was to include spokespersons for 
vulnerable people on his “Aid-in-Dying Boards”.  Appointing people from “a cross-section of 
professional backgrounds . . . based on principles of ethics, liberalism, and civil libertarianism” 
would arguably perpetuate a bias against persons with disabilities, unless their voice was always 
heard in the discussion of whether it is appropriate to accept at face value an application for aid in 
dying.  As noted above, Professor Kluge was careful not to make the same mistake.124 
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VII. DEVELOPMENTS OUTSIDE CANADA 
 
 A. United States litigation 
 
In the late 1980’s there was a series of high-profile court cases in the United States initiated by 
persons with disabilities who wished to be assisted in dying by means of the withdrawal of life 
supports.125  These cases might be regarded as “passive euthanasia” cases.  As we have seen in the 
Canadian context, there is a right to refuse treatment, even if the individual will undoubtedly die 
without it.  The key issue in the U.S. cases was the evidence that these persons wished to die 
because they believed their disabilities made their lives not worth living.  The courts tended to 
ignore the evidence that the petitioners were victims of society’s failure to provide the supports 
they required in order to live a meaningful life.  In at least one case, McAfee, even though the 
court approved the petition, disability activists were able to assist him to discover that he could live 
his life without the dependency and stigmatization that had led him to seek death.  The important 
message that lingers after this line of cases is that there must be the same dedication on society’s 
part to the prevention of suicide by persons with disabilities as there is when suicidal persons do 
not have apparent disabilities. 
 
In 1997, two cases challenging the constitutional validity of State legislation banning physician-
assisted suicide found their way to the Supreme Court of the United States.126  These cases 
originated in the States of Washington and New York.  In both cases the respective Circuit Courts 
of Appeal had struck down the ban.  In both, the U.S. Supreme Court was unanimous in 
upholding it. 
 
The Washington case was based on the Due Process Clause of the Fourteenth Amendment to the 
American Constitution.  The four physicians who had brought the action against the State argued 
that the Due Process Clause protects citizens’ liberty interest in being able to control their own 
time and method of dying.  The New York case invoked the Fourteenth Amendment’s Equal 
Protection Clause.  Again, a group of physicians argued that patients who express a competent wish 
to have life-sustaining treatment terminated are permitted to do so.  Why, then, should not similar 
patients be permitted to self-administer prescribed drugs that would end their lives?  The Court 
rejected both the liberty and equality arguments for essentially the same reasons.  The fundamental 
reason for upholding the State laws prohibiting physician-assisted suicide was “that Anglo-
American common law has punished or otherwise disapproved of assisting suicide for over 700 
years”.127 
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The opinion of the Court was written by Chief Justice Rehnquist, who wrote, 
 

Next, the State has an interest in protecting vulnerable groups--including the poor, the 
elderly, and disabled persons--from abuse, neglect, and mistakes. . . .  We have recognized 
. . . the real risk of subtle coercion and undue influence in end of life situations.128 

 
Rehnquist, CJ quoted with approval a New York State Task Force Report which said, 
 
  Legalizing physician assisted suicide would pose profound risks to many individuals who 

are ill and vulnerable. . . . The risk of harm is greatest for the many individuals in our 
society whose autonomy and well being are already compromised by poverty, lack of access 
to good medical care, advanced age, or membership in a stigmatized social group.129 

 
Rehnquist, CJ went on to say,  

 
The State’s interest here goes beyond protecting the vulnerable from coercion; it extends to 
protecting disabled and terminally ill people from prejudice, negative and inaccurate 
stereotypes, and societal indifference. . . .  The State’s assisted suicide ban reflects and 
reinforces its policy that the lives of terminally ill, disabled, and elderly people must be no 
less valued than the lives of the young and healthy, and that a seriously disabled person’s 
suicidal impulses should be interpreted and treated the same way as anyone else’s.130 

 
In other words, a legislatively enforced universal policy of suicide prevention is an essential 
safeguard against descending into the practice of suicide facilitation with respect to devalued 
persons. 
 
The U.S. Supreme Court was helped in reaching its decision by a strong intervention as “mici 
Curiae (“Friends of the Court”) by the disability advocacy organizations Not Dead Yet and 
American Disabled for Attendant Programs Today (ADAPT).  The interveners alleged that “no 
safeguards can be trusted to contain the torrent of discrimination that will be unleashed by lifting 
the ban on assisted suicide”.  Neither confining assisted suicide to persons who are terminally ill 
nor to those who make voluntary requests, argued the interveners, would protect people with 
disabilities from assisted suicide abuse.131 
 
The intervenors maintained, 

 
As long as people with disabilities are treated as unwelcome and costly burdens on society, 
assisted suicide is not voluntary but is a forced “choice.” Amici are profoundly disturbed by 
the finding of a constitutional right for assisted suicide in a society which refuses to find a 
right to adequate and appropriate health care to stay alive. Until society is committed to 
providing life supports, including in-home personal assistance services, health care, and 
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technological supports, then there is not voluntary choice. . . .  Without the professional 
commitment to help make living worthwhile for people with disabilities, which is the core 
of suicide prevention, people with disabilities will not receive the support necessary for 
informed and voluntary decisions.132 

 
Contained in these strong words pleading for the preservation of State laws prohibiting assisted 
suicide are safeguards that must be in place if ever those laws are changed, whether in the United 
States or anywhere else in the world.  But they are safeguards that are extremely difficult to create 
and maintain over time: excellence in health care and personal assistance, universally available to 
everyone who needs them. 
 
It must be pointed out that the unanimous U.S. Supreme Court decisions in Glucksberg and 
Vacco only ruled that State laws prohibiting assisted suicide are constitutionally valid.  The Court 
has not ruled on the validity of the Oregon statute, the Death with Dignity Act, which permits 
physicians to assist in the death of their patients, although a constitutional challenge was mounted 
by opponents of assisted suicide.  The Supreme Court denied the petition of the opponents to 
review the constitutionality of the legislation.133 

 
The U.S. District Court held that the Death with Dignity Act, the first and only State law to legally 
authorize physician-assisted suicide, violated the Equal Protection Clause because the safeguards 
were insufficient to protect the rights of terminally ill patients who may seek assistance in dying.  
The Ninth Circuit Court of Appeals overturned that ruling when it found that the plaintiffs had no 
legal standing to challenge the statute because they failed to show any threat of immediate harm 
and that their claim rested upon a “chain of speculative contingencies.”134  The U.S. Supreme Court 
refused to hear an appeal from that decision, which was on the procedural issue of the standing of 
the plaintiffs to challenge the law, rather than on the substantive issue of the constitutionality of the 
Death with Dignity Act. 
 
It should also be noted that neither of the two U.S. Supreme Court cases (Vacco and Glucksberg) 
involved the criminal prosecution of a physician (like Dr. Jack Kevorkian) who had assisted a 
patient in dying.  The cases were, like Rodriguez in Canada, in the nature of references to the 
courts for rulings on whether the statutory prohibitions on assisted suicide had to be obeyed.   
 
Justice O’Connor, in her concurring judgment that the New York and Washington State laws were 
valid, anticipated that at least some States would follow Oregon’s example, and that the conflicting 
concerns about relieving severe end-of-life suffering on the one hand, and protecting the lives and 
well-being of vulnerable persons on the other, would work themselves out: 
 

There is no reason to think the democratic process will not strike the proper balance 
between the interests of terminally ill, mentally competent individuals who would seek to 
end their suffering and the State’s interests in protecting those who might seek to end life 
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mistakenly or under pressure. . . . [T]he challenging task of crafting appropriate procedures 
for safeguarding . . . liberty interests is entrusted to the >laboratory’ of the States.135 

 
Further, as Larry Gostin has pointed out, the U.S. Supreme Court clarified in Glucksberg and 
Vacco that “a physician could engage aggressively in palliation of pain, knowing that a possible, 
perhaps likely, result was the patient’s death”.136  This principle, too, was enunciated by Justice 
O’Connor: 

 
A patient who is suffering from a terminal illness and who is experiencing great pain has no 
legal barriers to obtaining medication, from qualified physicians, even to the point of 
causing unconsciousness and hastening death.137 

 
More recent litigation in at least one State court has essentially followed the Supreme Court’s lead 
in refusing to strike down legislation banning assisted death.  This case was based on a specific right 
of privacy contained in Alaska’s State Constitution.  Judge Eric Sanders found that the state’s 
obligation to ensure “the preservation of human life and the protection of vulnerable individuals” 
outweighs any person’s right to decide to end his or her life.138  If there is a privacy right to assisted 
death, Sanders J. ruled, that right must be set aside when a more demanding public interest is at 
stake: 
 

. . . [O]ne aspect of a private matter is that it is private, that is, that it does not adversely 
affect persons beyond the actor, and hence is none of their business. When a matter does 
affect the public, directly or indirectly, it loses its wholly private character, and can be made 
to yield when an appropriate public need is demonstrated. . . .  The state’s assisted suicide 
ban reflects and reinforces its policy that the lives of terminally ill, disabled, and elderly 
people must be no less valued than the lives of the young and healthy, and that a seriously 
disabled person’s suicidal impulses should be interrupted and treated the same way as 
anyone else’s.139    
Next we turn to the one State in the U.S., Oregon, that has adopted legislation to facilitate 
physician-assisted suicide. 
 

 B. Oregon’s Death with Dignity Act 
 
In November, 1994, a “citizens’ initiative” enacted the Death with Dignity Act140 in the State of 
Oregon.  This initiative was by ballot, and it passed by the narrowest of margins: 51% in favour and 
49% opposed.  Its passage was followed by lengthy court proceedings challenging its validity, 
including a petition that was denied by the U.S. Supreme Court.  The legislation finally cleared 
these judicial obstacles and came into effect on October 27, 1997.  There was a further question 
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on the ballot to confirm the legislation the following month, and it passed by a margin of 60% to 
40%.141 
 
The Death with Dignity Act “allows terminally ill Oregon residents to obtain from their physicians 
and use prescriptions for self-administered, lethal medications”.142  The Act states that ending one’s 
life in accordance with the law “shall not, for any purpose, constitute suicide, assisted suicide, 
mercy killing or homicide under the law”.143  In order to take advantage of the provisions of the 
Act, an individual must be at least 18 years old, “capable, . . . determined by the attending 
physician and consulting physician to be suffering from a terminal disease, and (have) voluntarily 
expressed his or her wish to die”.  “Terminal disease” is defined as “an incurable and irreversible 
disease that has been medically confirmed and will, within reasonable medical judgment, produce 
death within six (6) months)”.144 Such a person “may make a written request for medication for the 
purpose of ending his or her life in a humane and dignified manner in accordance with this Act”.145  
 
The written request must be witnessed by two persons, one of whom must be neither a relative of 
the patient, a beneficiary of the patient’s estate, nor have any connection with the health care 
facility where the patient resides or is being treated.  The patient’s attending physician cannot be a 
witness, but those who are living in a “long term care facility” must have their request witnessed by 
“an individual designated by the facility”.146 
 
Section 3 of the Death with Dignity Act is headed “Safeguards”.  Such safeguards consist of 
specified responsibilities of the attending physician and a consulting physician.  The attending 
physician is to determine “whether a patient has a terminal disease, is capable, and has made the 
request voluntarily”.147  Section 3.01 also requires the attending physician to see that the patient is 
properly informed about his or her diagnosis and prognosis, about potential risks and the probable 
result of taking the lethal medication, and about “feasible alternatives, including, but not limited to, 
comfort care, hospice care and pain control”.  The attending physician must also refer the patient 
to a “consulting physician”, and “for counselling if appropriate”.  The legislation states that it is not 
only appropriate, but mandatory, that the patient be referred to a counsellor if either physician is 
of the opinion that his or her mental state may be affecting his or her ability to make a well-
reasoned decision about the request for aid in dying.  The purpose of the counselling referral is to 
determine “whether the patient is suffering from a psychiatric or psychological disorder, or 
depression causing impaired judgment”.148 
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The request for medication to end the patient’s life must be made orally, then in writing, and again 
orally immediately before the prescription for the lethal medication is written, which cannot be less 
than 15 days after the initial oral request is made.  The patient must be told by the attending 
physician that he or she can rescind the request at any time, and must be specifically reminded of 
this right to change his or her mind at the end of the 15-day waiting period, just before the 
prescription is written.  There is also a mandatory 48-hour waiting period from the time the written 
request is signed, in the event that these 48 hours do not fall within the 15-day waiting period.  The 
attending physician is required to ask the patient to inform his or her family of the intention of 
seeking assistance in dying, but the patient is not required to do so.149 
 
The attending physician also has a number of responsibilities in connection with maintaining the 
patient’s medical record and the filing of documents with the State Registrar, Center for Health 
Statistics, Oregon Health Division.  Full documentation is to be sent to the Health Division “within 
seven working days” of the writing of the prescription for the lethal medication.150 

 
There is no attempt contemplated in the legislation on the part of the Health Division to ensure 
that any information is filed until after the prescription has been written, and the patient has died.  
There is also a duty on the dispensing physician or pharmacist to “file a copy of the dispensing 
record”, either by mail or by electronic mail.151  The “safeguards” identified in the legislation are in 
reality entirely private before the fact, and not open to public scrutiny after the fact.152 
 
Section 3.11 of the Death with Dignity Act imposes on the Oregon Health Division the duty to 
conduct an annual review of “a sample of records maintained pursuant to this Act”, and to publish 
“an annual statistical report of information collected under this Act”.153  at the time of this writing, 
these statistical reports were available for the first two years of the operation of the Act.  In 1998, 
24 prescriptions were written for lethal doses of medication, and 16 persons actually used the drugs 
to end their lives.154  In 1999, 33 prescriptions were written for lethal doses of medication, and 27 
died after ingesting these drugs. The numbers of lethal prescriptions increased to 39 in 2000, and 
to 44 in 2001, but the numbers who actually ingested the prescribed drugs and died levelled off at 
27 in 2000 an dropped to 21 in 2001.155  The assisted deaths represented 6 out of every 10,000 
deaths in Oregon in 1998, and 9 out of every 10,000 deaths in 1999.156 
 
When compared to persons who died of the same underlying medical condition, the assisted 
suicides accounted for 39 out of every 10,000 cancer deaths in 1999, nearly double the 20 out of 
every 10,000 cancer deaths in 1998.  These are relatively insignificant numbers.  The population of 
Oregon is just over 3 million, so comparable figures for Canada could presumably be in the order 
of ten times higher. 
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The second annual report on the implementation of the Death with Dignity Act157 provides some 
detailed analysis of the kinds of persons who requested and received assistance in taking their own 
lives during the first two years of operation.  The median age of such patients was 70 years.  “As 
education increased, so did likelihood of participation”.158  Fewer than one in three (31%) received 
a lethal prescription from the first physician they asked.  Follow-up interviews with the prescribing 
physicians and surviving family members revealed that those who chose to die did so for a variety 
of reasons.  Most cited “loss of control of bodily functions”, “loss of autonomy”, and “physical 
suffering”, although family members reported that 40% of those who were concerned about pain 
were not actually suffering pain when they began talking about physician-assisted suicide.159 

 
Thirty-one (72%) of those who were assisted by physicians to commit suicide in Oregon under the 
Death with Dignity Act during the first two years of its operation had cancer.  The rest had either 
chronic obstructive pulmonary disease (5), amyotrophic lateral sclerosis (4), or one of three other 
disease categories that each accounted for only one patient.  One of these categories was AIDS.160  
It appears surprising that in a State with a population of over 3 million, only one AIDS patient 
would choose legal physician-assisted suicide over a period of two years. 
 
Fifteen (35%) of those who ultimately committed physician-assisted suicide were referred to a 
counsellor for psychiatric evaluation.  Since reports are only filed when a patient actually ends his 
or her life by lethal drugs, there is no information as to how many such referrals resulted in a 
finding that the patient was incapable of choosing death due to “impaired judgment” arising from a 
“psychiatric or psychological disorder”.161 
 
The only indicators of disability among those who died in 1998 and 1999 are the physicians’ 
reports of “mobility before death”.  Only 11 (26%) were reported to have “good” mobility.  The 
others had either “poor” mobility (40%) or “none” (33%).162  To these could be added the majority 
of those who died whose physicians said they wanted to die because of “decreasing ability to 
participate in activities that make life enjoyable” (77%) or because of “losing control of bodily 
functions” (58%).163 
 
In spite of a section specifically labelled “Safeguards”, Oregon’s Death with Dignity Act essentially 
leaves everything in the hands of the patient, two physicians, and two witnesses.  These are the only 
persons who have to be satisfied that the criteria set out in the statute (terminal illness, mental 
capacity of the patient, and voluntariness of the decision) have been met.  Physicians who prescribe 
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lethal doses of drugs are required under the Act to file reports, but there are no penalties for those 
who fail to do so. 
 
The legislation presumes, by repetition of the formula no fewer than 18 times in a six section 
statute, that its purpose and effect is to enable people “to end their lives in a humane and dignified 
manner”.164  This appears to be the primary matter of concern, rather than whether, in each 
particular case, standards have actually been met that will ensure that there is no abuse of the 
legislative authority.  Given Oregon’s system of enacting legislation by means of a “citizens’ 
initiative” on the ballot at election time, words like “humane and dignified” obviously have 
considerable voter appeal. 
 
Vulnerable persons are potentially excluded from qualification for death (if their disability is 
mental in nature) through the process of referral for “counselling” to determine if they are likely to 
make an “impaired judgment”.  This adds, in some cases, one other person to the small and very 
private group that is to determine whether the applicant is entitled to die by means of lethal 
medication. 
 
According to Herbert Hendin, author of the 1998 book Seduced by Death: Doctors, Patients and 
Assisted Suicide,165 “In more than half of the 142 cases in Oregon for which physicians provided 
information about interventions, including 18 of the 29 cases in which patients were given 
prescriptions for lethal medication . . . there was not even one palliative intervention”.166  Hendin 
went on to say, “Although two thirds of patients requesting assistance with suicide have been shown 
to be depressed, only 20 percent of such patients in Oregon were reported by physicians to have 
symptoms of depression”.167  Barry Rosenfeld has also expressed concern that “it is impossible to 
know the extent to which these requests (for assistance with suicide) were fuelled by depression, 
which in many cases is treatable”.168 
 
These critical assessments of the Oregon experience were in response to a February, 2000 article 
in the New England Journal of Medicine by Ganzini et al.,169 which had reported favourably on the 
implementation of the statute.  In response to Hendin’s accusation that palliative care had not 
been made available to most of those who requested and obtained assistance with suicide, Ganzini 
and her colleagues wrote that A19 of 29 (such) patients . . . received comprehensive palliative-care 
services through a hospice program before or after the request”.170  They also acknowledged “that 

                                                           
164 Death with Dignity Act, ss. 1.01(7), 1.01(11), 2, 2.01, 3.01(9), 3.03, 3.04, 3.06, 3.09(1), 3.09(2), 3.12(1), 
3.12(2), 3.13 (twice), 4.01(1), 4.01(4), 6.01 (twice) (emphasis added). 
165 Hendin, Hubert.  Seduced by Death: Doctors, Patients, and Assisted Suicide.  New York: W. W. 
Norton, 1998. 
166 Herbert Hendin, Letter to the Editor, 343 New England Journal of Medicine, July 13, 2000. 
167 Ibid. 
168 Barry Rosenfeld, Letter to the Editor, 343 New England Journal of Medicine, July 13, 2000. 
169 Ganzini, L., H.D. Nelson, T.A. Schmidt, D.F. Kraemer, M.A. Delorit, and M.A. Lee. “Physicians’ 
experiences with the Oregon Death with Dignity Act”. 342 New England Journal of Medicine 557 
(February 24, 2000). 
170 Linda Ganzini, Melinda Lee and Terri Schmidt, Letter to the Editor, 343 New England Journal of 
Medicine, July 13, 2000.  It is unclear how Ganzini, et al. and Hendin could have differed so markedly in 
their interpretation of the data. 



 
 

 -52- 

patients for whom palliative care interventions were made were significantly more likely to change 
their minds about assisted suicide than those for whom interventions were not made”171 
 
Ganzini, et al., admitted that “the magnitude of the role of depression in requests for legalized 
assisted suicide requires further study”, but they concluded their response with a further defence of 
the practices in Oregon since the enactment of the Death with Dignity Act: 
 

Our data simply do not support the hypothesis that among patients eligible for assistance 
with suicide, . . . vulnerable groups, including mentally ill patients, request assistance with 
suicide disproportionately or receive lethal prescriptions in place of palliative care.172 

 
Whether such assurances will pass the test of time remains to be seen.  To the extent that they are 
presently reliable, they may be based on an early reluctance to encourage recourse to assisted 
death, rather than on any built-in safeguards, which, as we have seen, are minimal.  Oregon’s 
experiment continues to stir considerable controversy across the United States. 
 
 
 
 
 C. U.S. Federal Pain Relief Promotion Bill 
 
On October 27, 1999 a Bill was adopted in the U.S. House of Representatives (chiefly with 
Republican support) that would ban the use of federally controlled drugs to cause death.173  The 
purpose of the Bill, which consists of amendments to the Controlled Substances Act and other 
related federal legislation is stated as “to promote pain management and palliative care without 
permitting assisted suicide and euthanasia”.174  
 
The first operational amendment in the Pain Relief Promotion Bill reads as follows: 

 
For purposes of this Act and any regulations to implement this Act, alleviating pain or 
discomfort in the usual course of professional practice is a legitimate medical purpose for 
the dispensing, distributing, or administering of a controlled substance that is consistent 
with public health and safety, even if the use of such a substance may increase the risk of 
death. Nothing in this section authorizes intentionally dispensing, distributing, or 
administering a controlled substance for the purpose of causing death or assisting another 
person in causing death.175 

 
The second part of the Bill provides for increased education and training programs “on the 
necessary and legitimate use of controlled substances in pain management and palliative care, and 
means by which investigation and enforcement actions by law enforcement personnel may 
accommodate such use”.176  Amendments are also proposed to the Public Health Service Act to 
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provide for intensified education programs for “palliative care research and quality”, and for 
“education and training in palliative care”.177  For purposes of the Bill, palliative care is defined 
as follows: 
 

. . . [T]he term >palliative care’ means the active, total care of patients whose disease or 
medical condition is not responsive to curative treatment or whose prognosis is limited due 
to progressive, far-advanced disease. The purpose of such care is to alleviate pain and other 
distressing symptoms and to enhance the quality of life, not to hasten or postpone death.178  
 

News media and the political debate over the Bill have generally treated it as an attempt to 
render the Oregon Death with Dignity Act inoperative.  Oregon politicians and other opponents 
of the Bill treated it as a serious invasion by Congress of that State’s rights and on citizens’ rights 
to determine their own time and means of death.   
On April 27, 2000, the U.S. Senate Judiciary Committee approved the Bill by a vote of 10-8.179  
Because of procedural moves and the change of the U.S. federal administration after the 2000 
presidential election, the Bill was never voted on in the Senate. 
 
Whereas Janet Reno, the Attorney General in the Clinton administration had specifically ordered 
that federal authorities should not interfere with the implementation of the Oregon statute, the 
new Attorney General, John Ashcroft, issued a memorandum stating that the use of controlled 
substances for physician assisted suicide was not a legitimate medical purpose, and was therefore 
prohibited.  Any physician who prescribed lethal drugs for such a purpose were to be deprived of 
their right to prescribe any medications coming within the scope of the federal Controlled 
Substances Act.  This would have had the effect of nullifying the Oregon Death with Dignity Act, 
but the United States District Court ordered an injunction barring the implementation of the 
Ashcroft ruling.  That injunction was under appeal at the end of 2002.180 
 
Regardless of how its proponents and opponents have viewed it, the Pain Relief Promotion Bill 
did have a positive element, in that it would have enhanced both the medical community’s 
willingness and capacity to respond to people’s end-of-life needs for the relief of suffering and 
stress without forcing them to make a premature exit.  Opponents argued that its provisions for 
the enhancement of the use of palliative care medications would have been more than offset by 
the chilling effect it would have had when physicians contemplated their risk of prosecution for 
wrongfully contributing to the deaths of their patients by over-prescribing pain control drugs. 
 
 D. Netherlands practices and legislation 
 
The Netherlands has been for many years, and remains today, the only country in the world where 
physician-assisted dying is legally permitted nation-wide.  A criminal law amendment bill 
introduced in August, 1999 and finally passed in April, 2001 finally gave full legitimacy to the 
practices of “termination of life on request” (i.e. voluntary euthanasia) and “assistance with suicide”, 
which have been openly tolerated by the courts and prosecutors in Holland for roughly twenty 
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years.  The amendment to the Netherlands Criminal Code, referred to as a “Bill for >review of 
cases of termination of life on request and assistance with suicide’“181, does not strictly de-
criminalize euthanasia and assisted suicide, but rather legislates what has been the practice of not 
prosecuting those who commit such acts, provided that prescribed criteria are observed.  These 
acts remain punishable unless “certain criteria of due care are fulfilled”, and the physician 
responsible notifies the municipal coroner.182 

 
The “criteria of due care”, which are themselves legislated “in a separate act, namely the 
Termination of Life on Request and Assistance with Suicide (Review) Act”, are as follows: 

 
The physician must: 
 

a. be convinced that the patient's request was voluntary, well-considered and lasting; 
 

b. be convinced that the patient was facing unremitting and unbearable suffering; 
 

c. have informed the patient concerning the latter’s situation and prospects; 
 

d. have reached the firm conclusion with the patient that there was no reasonable 
alternative solution to the patient’s situation; 

 
e. have consulted at least one other independent physician, who has examined the 

patient and who has formed a judgment concerning the requirements of due care as 
referred to in a-d above; 

 
f. have carried out the termination of life in a medically appropriate fashion.183 

 
The first two and last two of these standards are essentially the same as those in effect for at least 
the past decade.  Only clauses (c) and (d) have been added by the Termination of Life on Request 
and Assistance with Suicide (Review) Act.  At no time has the Netherlands restricted physician 
assistance in dying to those who are terminally ill, and that criterion is noticeably absent from the 
above list. 
 
There are five “regional review committees” which have the responsibility for determining 
whether due care has been observed.  The new legislation makes an important change in the role 
of these review committees.  Whereas they have in the past been required to report their findings 
in every case to the Public Prosecution Service, the new legislation only requires them to do so if 
they conclude that the criteria of due care have not been fulfilled.184  This in effect will remove a 
significant safeguard.  A final decision about whether the law appears to have been violated is 
now, in most cases, no longer up to the agency responsible for the enforcement of the law.  
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The new Dutch legislation also allows children as young as twelve years to request their own 
death.  According to the Justice Ministry Fact Sheet,  

 
In the case of children aged between 12 and 16 the consent of the parents or guardian is 
required. But in the event of the refusal by one or both parents or the guardian a minor's 
request may nevertheless be met if the physician is convinced that this would prevent 
serious harm to the patient.185 

 
Doctors are permitted to act upon advance directives requesting physician assistance in dying, 
known as “euthanasia declarations”, “unless they have good reason not to do so”.186 

 
There has been a long history of the development of tolerance for physician assistance in dying in 
Holland.  Euthanasia societies were formed in the early 1970’s.  In 1981 a Rotterdam court stated 
the conditions under which aiding suicide and administering voluntary euthanasia would not lead 
to prosecution.  These rules were affirmed by the Supreme Court of the Netherlands in 1984. In 
1990 a notification procedure was agreed between the Royal Dutch Medical Association and the 
Ministry of Justice. 187 
 
Also in 1990, the Government of the Netherlands set up the Remmelink Commission to 
investigate the actual practices of physicians in bringing their patient’s lives to an end.  The 
Commission reported on the numbers of such deaths in 1990 B before the mandatory reporting 
system was adopted.  Nearly one in five deaths in the Netherlands that year were attributable to the 
actions of physicians, although most of those deaths were through the administration of drugs with 
the alleged primary intention of alleviating pain.  Another 17.5% of all deaths occurred because of 
the withdrawal or withholding of medical treatment. 
 
Active euthanasia was the cause of far more deaths than was assisted suicide.  2,190, or 1.7% of all 
deaths in Holland in 1990 were by lethal injection at the request of patients.  By comparison, only 
258, or 0.2% opted for doctor-assisted suicide.  Another 1,030 were given lethal injections without 
having requested euthanasia.188   About the same number were denied life-sustaining medical 
treatment without being asked for their consent.  The Mennonite Brethren Herald pointed out 
that, in 1990, 2,150 Dutch citizens who were mentally capable of making a life or death decision 
had their lives shortened, either by active or passive euthanasia, without being given an opportunity 
to participate in the decision.189 
 
Although “unremitting and unbearable suffering” has always been and will continue to be one of 
the necessary pre-conditions for legalized euthanasia in Holland, the 1990 Remmelink Report 
revealed that in only six percent of all euthanasia cases had the patient listed pain as the only 
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reason for requesting assistance in dying, and in fact pain had only been mentioned by 46 percent 
of the patients who had died.  The most common reason was “loss of dignity” (57 percent), 
followed by “unworthy dying” (46 percent), “being dependent on others” (33 percent) and 
“tiredness of life” (23 percent).190   
 
A follow-up study by the Remmelink Commission in 1995, after the mandatory reporting rules had 
been in effect for a number of years, produced quite similar results, except that voluntary 
euthanasia had increased from 1.7% of all deaths in the country to 2.4%.  This is an increase of 
well over one thousand people.  There were still close to that number receiving lethal injections 
without asking for them.191 

 
The Special Committee of the Canadian Senate on Euthanasia and Assisted Suicide conducted a 
video conference on October 10, 1994 with a number of medical experts from the Netherlands.192  
One of these experts was Dr. Gerrit Van der Wal, Medical Inspector of Health in North Holland.  
Dr. Van der Wal told the Senate Committee that there were about three times as many requests 
for euthanasia than there are people who were actually assisted to die.  He also stated that  
 

. . . cases in which a physician actively terminates the life of a patient without the patient’s 
explicit request . . . were substantially wide scale.  This was the most shocking result of the 
Van der Maas [Remmelink] study. . . . [I]t is estimated that this occurred in more than 
1,000 cases per year. . . . In most instances they were no longer able to express their will 
competently.193 

 
These discrepancies are indeed startling. Two out of three people who ask to be killed are not, and 
more than a thousand are killed each year without asking. 
 
The Voluntary Euthanasia Society of Scotland, a group that wants to see euthanasia legalized in 
their own country, recently reported the following startling facts about the situation in the 
Netherlands: 
 

It is notable . . . that most acts of euthanasia are not reported: official studies suggest that 
only 18 per cent were reported in 1990 and 41 per cent in 1995.  Those not reported are 
generally attributed to death by natural causes on the death certificate.194 

 
A 1997 joint press release from the Dutch Ministry of Justice and the Ministry of Health, Welfare 
and Sport admitted that “more than half of all cases of medical action to end life are not 
reported”.195  The same press release also claimed that “the social scrutiny of actions to end life has 
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increased”.  There is a curious incongruity between these two statements.  Essentially, what the 
press release means is, “Where but in our country are the issues of euthanasia so transparent to the 
public eye that we can say with confidence that most of its instances go unreported, in spite of a law 
that requires them to be reported?”  This view was somewhat substantiated by a research paper 
published by the Australian Parliamentary Library about the same time which concluded that: 
 

. . . [T]here really is not a shred of evidence that the frequency of this sort of behaviour is 
higher in the Netherlands than, for example, in the United States; the only thing that is 
clear is that more is known about it in the Netherlands.196 

 
Dr. Gerrit Van der Wal suggested the same thing when he addressed the Senate Committee on 
Euthanasia and Assisted Suicide in October, 1994: 
 

Since it is unlikely that the Netherlands is a world apart, the difference between it and other 
countries, Canada, for example, is the visibility of this part of Dutch medical practice.  It 
must be maintained that openness and critical investigation are the most important 
ingredients for the prevention of a slippery slope.197 

 
Subsequent research has more than confirmed Van der Wal’s assessment of the situation in at 
least one country where euthanasia is formally prohibited by law.  Khuse and her colleagues 
compared data gathered in Australia in 1996 and the Netherlands in 1995 and concluded: 
 

Our study shows that Australia had a significantly higher rate of intentional ending of life 
without the patient's consent, both through the administration of drugs and by withholding 
or withdrawing treatment, than the Netherlands.  Overall, 36.5% of all Australian deaths 
involved a medical decision either partly or explicitly intended to hasten death or not 
prolong life, compared with 19.5% of deaths in the Netherlands. . . .  If we classify 
euthanasia as all cases in which death is intentionally accelerated by a doctor, 30% of all 
Australian deaths (or 37,000 cases) would be cases of euthanasia.  The comparable 1995 
figure for the Netherlands was 16.6%.198 

 
As we shall shortly consider, Australia may not be the best example of the countries in the world 
where euthanasia is unlawful.  Nevertheless these data suggest that the Netherlands may indeed not 
be “a world apart”. 
 
Russel Ogden alluded to the extent of interventions to hasten death, even in countries where such 
practices are prohibited by law, when he appeared on March 28, 2000 before the Canadian Senate 
subcommittee to review developments since the tabling in June, 1995 of the report “Of Life and 
Death”.  Professor Ogden spoke about “new developments within the underground assisted death 
movement”, which he associated chiefly with the HIV-AIDS community: 
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I call this movement a “deathing counterculture” because its constituents see themselves as 
providing what they call “deathing services”, much the way a midwife or a physician might 
participate in birthing.  This so-called “deathing counterculture” is organized and 
sophisticated. . . .  This underground movement is virtually unstoppable and it appears to 
be a growth industry.  I have no solutions for you on that.  This is an entrepreneurial 
response to what are seen as barriers to legal medically assisted death.  It is an outcome of 
prohibition.  It is characteristic of what we have already seen many times with respect to 
other taboo behaviours.  I raise this because we need to consider the consequences of 
choosing prohibition and social control of assisted suicide and voluntary euthanasia.199 

 
If we are to believe that essentially the same things are happening to the same numbers of people 
everywhere in the world, regardless of whether states prohibit or permit doctors to hasten death, 
then the discussion of how to construct safeguards against abuse takes on a very different tone. The 
prospect that this may be true must necessarily cause a great deal of consternation for those who 
are seeking ways in which to prevent the discriminatory resort to physician-assisted death for 
vulnerable people.  Whether euthanasia is broadly and publicly permitted, as in the Netherlands, 
or whether it is strictly forbidden, as in Canada and the United States (Oregon excepted), it 
appears that the rules will be massively ignored. 
 
 E. Northern Territory of Australia’s Rights of the Terminally Ill Act 
 
On July 1, 1996, the Rights of the Terminally Ill Act came into effect in the Northern Territory of 
Australia, making it the first jurisdiction in the world to formally remove legal barriers to euthanasia 
and assisted suicide.  The legislation allowed physicians to act on the request of patients “of sound 
mind” to assist in terminating the patient’s life.  The interpretation section of the Act stated that 
“assist”, 
 

. . . in relation to the death or proposed death of a patient, includes the prescribing of a 
substance, the preparation of a substance and the giving of a substance to the patient for 
self administration, and the administration of a substance to the patient.200 

 
References to this legislation are in the past tense because less than a year after its enactment it was 
declared to have no force or effect by the Australian National Senate.201 

 
While this legislation authorized both physician-assisted suicide and active euthanasia, it included 
an extensive list of conditions that had to be satisfied before a doctor could be sure of not incurring 
civil or criminal liability or professional disciplinary action.  Three physicians were required to 
make judgments of the validity of the patient’s request to die.  One could be a general practitioner, 
but another had to be “a specialist in the treatment of the terminal illness from which the patient is 
suffering”.  The third doctor was to be a qualified psychiatrist who, in every case, had to confirm 
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“that the patient is not suffering from a treatable clinical depression in respect of the illness”.202  
There were two “cooling off” periods: seven days from the time a patient asks orally before the 
patient is permitted to sign a certificate of request for assistance in dying, and 48 hours after the 
signing of the certificate before the request is finally complied with. 
 
The Australian National Senate, in its Euthanasia Laws Act of 1997, not only rescinded the 
Northern Territory’s Rights of the Terminally Ill Act, but also ensured that no similar legislation 
could be introduced again: 
 

[T]he power of the Legislative Assembly (of the Northern Territory) conferred by section 6 
(of the Northern Territory (Self-Government) Act 1978) in relation to the making of laws 
does not extend to the making of laws which permit or have the effect of permitting 
(whether subject to conditions or not) the form of intentional killing of another called 
euthanasia (which includes mercy killing) or the assisting of a person to terminate his or her 
life.203 

 
 F. Proposed legislation in other countries 
 
In several other jurisdictions, steps have been taken to initiate the process of enacting new 
legislation which would legalize various forms of physician-assisted death.  In some countries, 
courts have introduced such a process (as occurred in Holland) by finding doctors who have 
assisted or caused people to die not guilty of criminal offences.204 

 
Although there are no major differences between the proposed legislation in countries like South 
Africa and Scotland, and the State of California on the one hand, and the actual laws that have 
been in effect in Oregon and the Northern Territory of Australia on the other, there are some 
novel features which bear examining.  Attention will also be paid to “A Model State Act to 
Authorize and Regulate Physician-Assisted Suicide” drafted by an American team of doctors, 
lawyers and academics under the auspices of the Hemlock Society.205 

 
The South African Law Commission presented a report in August 1999 which put forward three 
options for consideration by the government.206  These include maintaining the existing prohibition 
of intentional killing, approving assistance in dying on request from terminally ill patients to 
medical practitioners, and the institution of “a multidisciplinary panel . . . to consider requests for 
euthanasia according to set criteria”.207  A draft bill, to be known as the “End of Life Decisions Act”, 
includes provisions for implementing both the second and third options. 
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The Commission adopted a set of governing principles which include the appropriateness in 
“specified circumstances [of the] cessation of all further medical treatment” of patients who are 
already clinically dead, the right of competent persons “to refuse any life-sustaining medical 
treatment”, and “prescribing sufficient drugs to control the pain of the patient adequately even 
though the secondary effect of this conduct may be the shortening of the patient’s life”.  Medical 
practitioners should also be authorized, according to the Commission, to abide by these principles 
in accordance with advance directives from the patient or “in accordance with the wishes of the 
family of the patient or authorized by a court order”.208 

 
Some of the particular provisions of the draft legislation include the following: (1) a definition of 
“terminal illness” to include both inevitable death, combined with “extreme suffering”, and “a 
persistent and irreversible vegetative condition with the result that no meaningful existence is 
possible for the patient”; (2) administering analgesics or sedatives, either by a physician or a nurse, 
provided that there is “no intention to kill”, “until relief is obtained, even if the secondary effect of 
this action may be to shorten the life of the patient”; (3) under a set of ten criteria, “by way of 
administering or providing some or other lethal agent, the medical practitioner shall give effect to 
the request” of a patient to actively end his or her life.209 

 
Under the heading of “Active Voluntary Euthanasia”, the South African Law Commission’s draft 
bill offers an alternative version of s. 5 for consideration by the legislators in which the decision to 
perform active euthanasia would have to be “approved by an ethics committee constituted for that 
purpose” to be made up of two medical practitioners, one lawyer, one person who speaks the 
“home language of the patient”, one member of the “multidisciplinary team” and one family 
member.210 

 
If a physician is to give effect to an advance directive which would likely result in the patient’s 
death, the physician must first be “satisfied that the patient concerned is suffering from a terminal 
illness and is therefore unable to make or communicate considered decisions concerning his or 
her medical treatment or the cessation thereof” (emphasis added).  This is an unusual provision, in 
that “terminal illness” does not ordinarily deprive a person of the capacity “to make and 
communicate considered decisions”, unless of course under the second prong of the definition of 
“terminal illness” referred to above (“a persistent and irreversible vegetative condition”). 
 
“The Assisted Suicide Act” is a draft bill produced under the sponsorship of the Voluntary 
Euthanasia Society of Scotland.211  The draft bill is very brief (three sections and a five- paragraph 
“Schedule”), and sets out the usual requirements that the individual has made a competent request 
to die, and is either terminally ill or “in extreme physical or mental suffering”.  The latter criteria 
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are to be determined by two physicians, one of whom had not been involved in the patient’s 
treatment.  The distinctiveness of the draft bill lies in its attention to the typical concerns of lawyers 
B making sure that “negligence claims . . . or aspects of contract law such as the impact of a 
physician assisted suicide on insurance policies” B are taken care of.212  These are safeguards 
against liability on the part of physicians and of the financial interests of heirs, rather than of 
vulnerable persons whose deaths may not be voluntary. 
 
The drafters specifically state that they have not attempted to identify safeguards, on the grounds 
that “any Parliament will wish to debate the fine details. . . . Hence these minutiae are not included 
in the original Bill”.  One of its unique provisions is that “When a person does not die as a result of 
an act authorized by this statute, unless the person is competent and withdraws the request, a 
registered medical practitioner remains obligated to assist in that person’s death”.213  This is darkly 
reflective of the common law rule that a physician is not obligated to render emergency medical 
assistance to anyone unless he or she initiates such treatment.  Then there is an obligation to 
continue it.  In this case the draft bill would enact what might be called an “if at first you don’t 
succeed” provision.  It even extends to “any relative” of the person whose wish to die was not 
effectively carried out, giving them the right “to sue under the law of tort or delict for any distress 
occasioned thereby”.214 

 
Finally, “A Model State Act to Authorize and Regulate Physician-Assisted Suicide” was published 
in 1996 by a group of legal and medical academics and practitioners in the Boston area, with the 
involvement of the pro-euthanasia Hemlock Society.215  The proposed legislation focusses on both 
“terminal illness” (death likely within six months) and persons suffering from “intractable and 
unbearable illness”, meaning “a bodily disorder that cannot be cured or successfully palliated, and 
that causes such severe suffering that a patient prefers death”.216 

 
The patient’s request to die, under the terms of the Model State Act, must be a “reasoned choice 
based on an understanding of the information that the responsible physician has provided to the 
patient”, and must not be “the result of a distortion of the patient’s judgment”.217  These 
requirements would effectively neutralize one another if the information provided by the physician 
were itself to distort the patient’s judgment.  The request must have “been made free of undue 
influence by any person”, and repeated twice, “without self-contradiction”, with a fourteen-day 
interval between the two requests.  The implementation of the request would have to take place 
within 72 hours of the second request.218 

 
Section 4 of the Model State Act (“Discussion with Patient and Documentation”) is designed to 
ensure that the responsible physician provides the patient with the essential information required 
to make a sound judgment.  This includes, among other things, “all medical care” that could 
reasonably be made available to the patient “for the purpose of curing or palliating the patient’s 
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illness or alleviating symptoms, including pain and other discomfort”, and offering the patient “the 
opportunity to consult with a social worker” whose training and information might “cause the 
patient to reconsider his or her request”.219  The discussion in which the physician provides the 
foregoing information to the patient is to be witnessed by two adults, at least one of whom must be 
totally independent of any relationship with the patient or those involved in the care of the 
patient.220 

 
Under s. 5 of the Model State Act, a physician who is otherwise prepared to provide the patient 
with the means to end his or her life must first obtain written opinions, (a) from another physician 
as to the diagnosis of the patient’s condition, and (b) from a “psychiatrist, clinical psychologist or 
psychiatric social worker” that the patient’s judgment is “reasoned”, “fully informed”, “free of undue 
influence”, and is not distorted “due to clinical depression or any other mental illness”.221 

 
When the request is finally implemented and the lethal drugs have been given to the patient, the 
proposed statute would permit another person who believes that the requirements of the Act have 
been met (not necessarily the physician), “if the patient so requests”, to “be present and assist at the 
time that the patient makes use of medical means of suicide, provided that the actual use of such 
means is the knowing, intentional, and voluntary physical act of the patient”.222 

 
The Model State Act would stipulate that no physician or health care insurer “may require any 
individual to request medical means of suicide as a condition of eligibility for service, benefits, or 
insurance”.  Like the proposed Scottish legislation, the Act would declare that a suicide under its 
provisions “shall not be considered suicide for purposes of voiding a policy of insurance on the life 
of such patient”.223 

 
While the cost of medical services to the individual is not a matter of primary concern in Canada 
because of this country’s universal health insurance program, the spectre of the high costs 
associated with end-of-life care and the possibility that services may at some point be “rationed” 
because of their scarcity is always present.  The drafters of the Model State Act, in the Preamble to 
the proposed statute, address this issue head-on: 
 

Sometimes treatments or other services will be impracticable because the patient lacks the 
resources or health insurance necessary to pay for them. Such a situation presents health 
care providers and patients with a painful ethical dilemma. On the one hand, it seems 
plainly wrong for a patient to be forced to consider suicide because of a lack of ability to 
obtain treatments or services that might mitigate his or her condition or circumstances. On 
the other hand, if there is no way to right this wrong in a particular situation, it seems 
doubly wrong to deny the patient the medical means of suicide that he or she has 
requested. We believe that if society fails to meet its moral obligation to provide 
appropriate health care and other services to all its citizens, it cannot justifiably deny 
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individuals relief from conditions that they find all the more unbearable because of 
society’s moral failure.224 

 
This plea that death should not be denied to those who cannot afford appropriate health care is as 
grotesque in its own way as Marie-Antoinette’s infamous response to the French peasants’ lack of 
bread: “Let them eat cake”.  Is it not reasonable to ask why a “Model State Act”, which is only 
going to take effect after state legislators debate and vote on it clause-by-clause, could not 
propose a provision committing the state to pay for medical services (a) which the patient cannot 
afford, and (b) without which the patient will eventually die after a period of intense suffering?  
The premise behind the Model State Act drafters’ “painful ethical dilemma” is a symptom of 
what the editor of the New England Journal of Medicine recently described as the “insanity” of 
the American health care system.225  Scott Fitzgibbon, to reinforce his arguments against the 
legalization of assisted suicide, has reduced this so-called dilemma to its simplest terms:  “If they 
are so badly off they can always get a physician-assisted suicide”.226 

 
The “impracticability” of treatment because of a patient’s lack of financial resources or insurance, 
or for any other reason or combination of reasons, is more likely to be raised with reference to 
persons with disabilities than anyone else.  The assessment that a particular form of life-
sustaining treatment is “impracticable” for a person with a disability tends to be made, not just 
because there is no money to pay for it, but also because it will not “cure” his or her disability.  
Add those two factors together and the pressure to choose to end one’s life can become intense. 
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VIII. ANALYSIS AND CONCLUSIONS 
 
 A. Issues, realities, principles and cautions 
 
The issues surrounding legalized physician-assisted death are extremely complex.  It seems self-
evident that legalizing the various practices that hasten death will, in and of itself, create 
unacceptable risks for persons who are vulnerable because of disability.  The crucial question is 
how and to what extent those risks can be reduced.  Are those problems better solved by legislated 
safeguards that apply in all situations, or by guidelines for professional practice that will attempt to 
identify the best outcome to match the specific facts of each individual set of circumstances?  Can 
both approaches -- the general and the particular -- be incorporated in a single regulatory scheme? 
 
The foregoing survey of existing and proposed rules in various countries governing physician-
assisted death reveals that a system with minimal legislated safeguards will leave many vulnerable 
persons at risk of losing either their lives or their autonomy over personal life-and-death decisions, 
or both.  It must be stated, however, that published reports do not provide clear documentation of 
disproportionate numbers of persons with disabilities being assisted to die where assisted death has 
been legalized.  The reports of the first two years’ experience with physician-assisted suicide in 
Oregon do say that about three quarters of those who died had either poor mobility or no 
mobility.  The statistics offer no indication of how long the individuals had lived with these 
impairments.  Also, thirty-five percent of those who died in 1998 and 1999 had been referred for a 
psychiatric examination.  These statistics are indicators that there may be a somewhat greater than 
average risk of death facing persons with disabilities in jurisdictions where assisted death is legal. 
 
Unfortunately, the published data from countries where assisted death is contrary to the law (which 
is of necessity anecdotal, since no reporting system can exist without a legalized assisted death 
system) suggest that a continuation of the rigid prohibition of physician-assisted death will likewise 
leave many individuals at risk.  In fact, people may be even more likely to be helped to die, 
possibly even without their having expressed a wish to do so, in jurisdictions where such activities 
are in violation of the law than where they are not.227  As a body, the medical profession remains 
more or less resolutely opposed to euthanasia and assisted suicide,228 but individual doctors are 
often prepared to take steps clearly forbidden, both by the law and by professional ethics, whether 
the rules are rigidly protective of human life or not. 
 
Many people believe, on professional, ethical, religious and/or practical grounds, that the only 
effective safeguard is to maintain the centuries-old prohibition against intentional killing, because 
every other safeguard has been proven ineffective.229  Others are equally adamant that the only rule 
that should be imposed is the best interests of patients as they (the patients) and their doctors 
perceive those interests to be.  Such perceptions cannot be presumed to be free of distortion.  
Many physicians tend, like other people in positions of economic and social power and prestige, to 
regard the quality of life of persons with debilitating illnesses or other disabilities as unacceptably 
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poor when compared with their own.  The question that is never asked, but to which the answer is 
always readily at hand, is, “Would I want my life to continue if it had the characteristics of the life 
of this patient?”230 

 
Patients, too, are conditioned to think of their lives more negatively when it is driven home to them 
that that is how society’s arbiters of what constitutes a “good” life view them.  There is, however, 
ample evidence that persons with disabilities place just as much value on their own lives as anyone 
else.  Other people, and health care providers in particular, “consistently and dramatically 
underestimate quality of life for their patients, as compared to the assessments which those same 
patients make of their own lives”.231  However, when persons with disabilities find themselves in a 
situation (as they are likely to have done time and again in their lifetime) where it is apparent that 
other, “abler” people pity them, discriminate against them, or feel uncomfortable in their presence, 
their view of the quality of their own lives is often diminished.  As Gregor Wolbring has written, 
“We believe that the majority of death wishes are based on a lack of support and understanding for 
the individual by society”.232 

 
The current range of legal controls over physician-assisted death extends from the law’s traditional 
absolute prohibition of any measures intended to speed up the dying process (other than a valid 
refusal of consent to treatment), such as we still have in Canada, to the permissive assistance-in-
dying approaches that have been legislatively adopted in the Netherlands and Oregon and adopted 
by prosecutorial tolerance in several other places.  In those jurisdictions, as long as a doctor says 
(and another confirms) that they have observed certain standards, chiefly to conform their actions 
to the competent wishes of their patients, they have no reason to fear either criminal prosecution 
or professional discipline.  Evidently, in the Netherlands at least, freedom from such fears often 
leads physicians to ignore the reporting requirement altogether. 
 
The next question is whether there is room between these extremes to map out criteria and 
procedures which permit assistance in dying, while at the same time incorporating safeguards 
against abuse, or whether the intervening ground is not ground at all, but a yawning chasm.  Since it 
is the objective of this paper to identify safeguards that can be applied when assistance in dying is 
legally permitted, it is the questionable middle ground that must be surveyed.  While doing so, of 
course, we have to remind ourselves that whenever a safeguard is identified that has at least the 
appearance of effectiveness, it will strengthen the hand of those who say that total prohibition of 
assistance in dying is unreasonable, outdated, and must be abandoned. 
 
 B. In what kind of a society might it be safe to legalize assisted death? 
 
There are some primary issues for persons with disabilities, and for citizens in general, that must 
be addressed before attempting to construct a properly safeguarded system where assistance in 
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dying is permitted.  The most critical issue for persons with disabilities is the development of the 
political will required to see that personal supports and protections against discrimination are 
sufficiently effective to ensure that the life of any person with a disability is not likely to become 
intolerable.  Those who campaign for legalized assistance in dying constantly use the slogan “death 
with dignity”.  The campaign to prevent the abuse of such permissive laws, should they ever be 
adopted in Canada, must be, first and foremost, to obtain guarantees of “life with dignity” for 
everyone who has a disability, including the disabilities that ordinarily accompany old age and 
serious illness. 
 
The two reports emanating from the Canadian Senate have stressed the importance of promoting 
the quality and availability of palliative care.  This is another issue that is obviously a prerequisite to 
the serious consideration of legalizing assisted death.  If as few as five percent of dying Canadians 
receive optimal palliative care when facing death,233 is it acceptable to introduce legalized assistance 
in dying?  Some would say that it is unconscionable to withhold that option.  What they mean is 
that many in the other 95 percent should be given the chance to grasp at the “solution” of a quick 
and painless assisted death. If abuses are to be avoided, surely the 95 percent ought to be those 
whose life while dying is still a life of acceptable quality and comfort.  Palliative care will also be 
discussed in the context of the criteria by which the appropriateness of a request for assistance in 
dying can be assessed.  For now, it is an essential characteristic of a society that cares about its 
members until the end.  Only in such a society is there any chance of safety in considering the 
legalization of assisted death. 
 
 C. Prosecution of health care providers 
 
Health care professionals who disobey the law must pay a price.  They deserve to have as much 
clarification as possible as to the nature of both the “law” and the “price”.  The cases discussed 
above in which physicians have faced criminal charges for their actions leading to the death of their 
patients234 demonstrate that there is either a great deal of uncertainty in this area or a serious 
disrespect for the rule of law, or both.  The Senate Committees, both in 1995 and 2000, and 
Senator Carstairs in her Private Member’s Bill S-2, have identified a concern that there is a lack of 
clarity in the law with respect to withholding or withdrawing treatment, and in the matter of 
administering pain-relieving drugs that may have, as a secondary and unintended effect, the 
shortening of the patient’s life. 
 
Although the law governing these matters may not be crystal clear, it is certainly clear enough.  
None of these activities do or should attract criminal liability if the physician is following the 
informed wishes of his or her patients, and if the intention is never to inflict death upon them by 
active means, even self-inflicted.  However, if health care providers are genuinely unclear as to 
what they may and may not do, then it is important to do whatever must be done to rectify that 
situation.  If patients are either over-treated or under-treated because their physicians are fearful 
for their own protection from prosecution or professional discipline, steps to bring greater clarity to 
the law and/or to people’s understanding of the law must be taken. 
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Russell Ogden told the Senate Subcommittee reviewing the developments since the Special Senate 
Committee on Euthanasia and Assisted Suicide report was tabled in 1995 that an “outcome of 
prohibition” is the development of “backroom” euthanasia services.235  Presumably Ogden would 
extend that assessment to the effects of any “get tough” policy targeted at physicians. 
 
The Court of Appeal for Ontario in the Genereux case,236 adopted a moderate approach to the 
punishment of a physician who pleaded guilty to assisting in the suicide of two of his patients. He 
was sentenced to a two-year term.  The Court was concerned that a severe sentence would have an 
adverse effect on the quality of care comparable patients would receive from their doctors in the 
future.  It is arguable that if Dr. Nancy Morrison had been tried and convicted of first degree 
murder in the death of her terminally ill patient,237 and had consequently been sentenced to life in 
prison without being eligible for parole for twenty-five years, that other doctors would be extremely 
careful that they administer too little, rather than too much, pain-killing and sedating medications 
to their patients.  Mandatory severe punishment does not adequately deter doctors from killing 
their patients, in part because it deters prosecutors from charging them and juries from convicting 
them. 
 
But this is not to say that the answer is to introduce so-called “compassionate homicide” or third 
degree murder into the Criminal Code.  These innocuous terms only serve to conceal what would 
be in effect the murder of a vulnerable person. 
 
 D. Procedural safeguards 
 
There is a stark contrast between the procedures that accompany assistance in dying in places 
where the law now permits it (principally Holland and Oregon), and the procedures that have been 
proposed in Canada.  In Holland and in Oregon (and in the Northern Territory of Australia for a 
brief period in 1996 and 1997), the patient who expresses a wish to be helped to die only needs to 
find a physician who is prepared to offer that assistance.  The physician must obtain confirmation 
of the legitimacy of the request from a colleague, and must file a report after the death has 
occurred.  There is no independent “jurying” of whether the request ought to be granted. 
 
In Canada, on the other hand, the courts, the minority of the Special Senate Committee on 
Euthanasia and Assisted Suicide who were prepared to recommend that euthanasia and assisted 
suicide be made legal, and the academics who have provided expert testimony in these contexts, 
have invariably called for a before-the-fact hearing, either by a court or by a specially appointed 
committee or tribunal.  Other than in this country, the only proposal found in this research that 
includes a hearing before an independent body is an alternative option presented by the South 
African Law Commission.238 

 
Given the degree of risk that would be faced by persons with disabilities in a regime where assisted 
death is permitted, some form of judicial or quasi-judicial advance approval seems absolutely 
essential, especially in the case of mental disability.  Given, too, the total departure which the 
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legalization of assisted death represents from the centuries-old commitments of both medicine and 
law to the preservation of human life, it is inconceivable that anyone would seriously object to such 
procedural safeguards.  The recorded pronouncements of our top judges and other authorities 
indicate that an independent hearing ought to precede any assisted death, and not just when the 
person requesting to die has an identifiable disability. 
 
What kind of tribunal would be most appropriate?  Chief Justices McEachern of British Columbia 
and Lamer of Canada, in their respective dissenting judgments in the Rodriguez case,239 both would 
have assigned the task to the superior court of the jurisdiction in which the patient was living.  This 
is in keeping with the extreme seriousness of the request to have one’s life intentionally terminated.  
The courts are designed and intended to be as free from bias as possible, and to have the greatest 
expertise in deciding complex and difficult questions.  On the other hand, they operate on the 
basis of the adversarial system, which may not be the most appropriate manner in which to 
approach life or death issues, often where there are no conflicting views as to the best outcome.  In 
addition, judicial expertise is focussed on legal rights, formal procedural rules, and on the evidence 
brought before the court at the time of a hearing, rather than on a particular field of learning and 
experience, such as disability support issues or palliative care.  If a quasi-judicial option were 
chosen, the possibility of judicial review is always available to a party who believes that an error has 
been made. 
 
If requests for assistance in dying are to be adjudicated by a committee or board appointed for that 
particular purpose, what should its composition be?  Russel Ogden’s “Aid-in-Dying Boards” do not 
have a particularly attractive “ring” to them.  They are to be appointed by ministers of health, have 
a Across-section of professional backgrounds”, and to be selected on the basis of “ethics, liberalism 
and civil libertarianism”.240  The criteria ought to be more particular than that.  An ethicist who has 
not demonstrated a bias against persons with disabilities would perhaps be a good candidate.  In 
the context of high-profile cases such as Dawson and Latimer, several Canadian bioethicists have 
disqualified themselves on that count.241  Although it has been suggested here that he is one of 
them, Professor Eike-Henner Kluge offered a helpful suggestion, when he appeared before the 
Special Senate Committee on Euthanasia and Assisted Suicide in 1995, that “a duly empowered 
representative of an association for handicapped persons” should sit on an “advisory panel” 
intended to assist the court in cases where the person whose death was at issue lacked the capacity 
to request death voluntarily.  This suggestion would have been even more helpful if it had 
identified associations of persons with disabilities, and not just those for such persons.  Palliative 
care specialists and social workers should also be represented on such decision-making boards or 
committees. 
 
The South African Law Commission’s suggestion that such a body include someone who “speaks 
the home language of the patient” recommends itself not just to societies like South Africa that are 
made up of many different language groups.  Although Canada is such a country, the implications 
go much further than simply providing an interpreter service between the patient and the decision 
makers.  There is a highly important cultural factor that can perhaps best be recognized through 
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the criterion of language.  If the patient is deaf, there would be a need not simply for a sign 
language interpreter, but also for another deaf person to be a member of the board. 
 
Another public role in relation to physician-assisted death is to receive reports, monitor and inform 
the public about the cases where death was sought.  The administration responsible for the hearing 
panels could also be responsible for this aspect of the regulatory system.  A further role might be to 
adjudicate cases where there are questions about a patient’s capacity or wish to refuse life-sustaining 
treatment. 
 
It is also important that an advocate be assigned to assist the person whose death is under 
consideration.  This would not necessarily be a lawyer, but could well be a member of an 
organization dedicated to the well-being of those who have a particular illness or disability or any 
illness or disability.  Patients rights organizations exist in some communities, and should be 
encouraged to play a role where assisted death is being considered.  An advocate may be able to 
assist the person in his or her dealings with the health care professionals involved, who may not 
have adequately communicated to the person what options are available besides ending his or her 
life.  Conceivably, the advocate could in some cases help the person decide not to seek death, in 
which case a hearing would become unnecessary. 
 
The concept of advocacy has to be carefully communicated, not only to individuals and families, 
but also to institutional and government bureaucracies and to health care professionals.  Often the 
advocate is perceived as an intruder, rather than as a knowledgeable person who is committed to 
the interests (including the autonomy interests) of the vulnerable person.  It is a role which requires 
both natural gifts of empathy and acquired knowledge and skill.  For example, an advocate should 
be familiar with the law governing consent to medical treatment in the province or territory where 
he or she lives.  For the most part, advocacy is and is likely to remain a voluntary activity, although 
it is sufficiently important to warrant public expenditure. 
 
 E. Criteria: who is qualified to receive assistance in dying? 
 
Even in the Netherlands, there have been for many years “criteria of due care” which physicians 
are theoretically required to maintain if they wish to avoid prosecution for causing or assisting in 
the deaths of their patients.  Those criteria are as follows: 
 
- the patient must have voluntarily and with consistency chosen to seek death. 
 
- the patient must be “facing unremitting and unbearable suffering”. 
 
- at least one other physician must agree that the above criteria have been satisfied. 
 
- the termination of life must have been carried out “in a medically appropriate fashion”.242 

 
In the Netherlands, “a medically appropriate fashion” includes both euthanasia and assisted 
suicide.  It must be noted that it is not necessary to have a terminal illness to qualify for physician-
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assisted death in the Netherlands.  The Termination of Life on Request legislation recently 
adopted by the Dutch Parliament added the following two criteria: 
 
- the patient must be informed of his or her condition and prognosis. 
 
- there must be “no reasonable alternative solution” other than death. 
 
Oregon’s Death with Dignity Act only makes assisted suicide available (not active euthanasia), and 
to be eligible one must have a “terminal disease”.  Those two differences between Oregon and the 
Netherlands are reflected in huge differences in the utilization of assisted death.  On a per capita 
basis, Dutch people are nearly thirty times more likely than Oregonians to be assisted in dying by 
their physicians. 
 
Oregon requires several additional elements for a legal assisted suicide: 
 
- a written request witnessed by two adults, at least one having no personal interest at stake. 
 
- mandatory counselling if either of two doctors thinks the patient may have “impaired 

judgment”. 
 
- a fifteen-day waiting period after the patient first requests assistance in dying, and an additional 

two days after signing a request for such assistance. 
 
- the physician must ask the patient to notify his or her family of the intention to seek assistance 

in dying (but the patient does not have to do so). 
 
- the physician must tell the patient that the request for assistance in dying can be revoked at any 

time. 
 
In both Holland and Oregon, physicians who assist their patients to die are required to report each 
death to the appropriate authorities, although there is evidence of extensive under-reporting in 
Holland.243 

 
Chief Justice Lamer, in his dissenting opinion in Rodriguez, set out the minimum requirements for 
assisted suicide he would have imposed, had the majority not ruled that the Criminal Code 
prohibition of assisted suicide was constitutional.  They begin with the requirement that an 
application be made to the superior court.  From that point on, each requirement is a matter that 
the court must be satisfied has been met.  They are essentially the same conditions Chief Justice 
McEachern of the British Columbia Supreme Court would have imposed.  One of the two 
physicians who inform the court of the person’s wish must be a psychiatrist.  One of the doctors 
would have to examine the patient every day from the time she or he first applied to the Court 
until the assisted suicide is carried out.  The two Chief Justices did not require the patient to be 
terminally ill, but they would have required evidence from the physicians that the applicant is 
physically unable to commit suicide without assistance, or will become so.  The court’s permission 
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for the doctor to assist the person to commit suicide would expire in 31 days following the first 
examination by a psychiatrist.244 

 
Undoubtedly the most comprehensive set of criteria for assistance in dying have been published by 
National Council on Disability in the United States.  Being a comprehensive list, it is also a long 
one, but it is worth reproducing here: 

 
To effectively limit assisted suicides to appropriate situations and make certain that they do 
not become a vehicle for fatal discrimination against people with disabilities, such 
procedures would, at a minimum, have to ensure: that the patient's diagnosis is completely 
accurate; that the condition of the patient is definitely terminal; that the patient’s death is 
imminent; that there are no available treatments that can save or significantly prolong the 
patient’s life; that the patient is suffering unendurable pain and this pain cannot be 
controlled by medication or alternative treatments or therapies; that the patient wishes to 
commit suicide; that the patient’s decision is based upon full information about the 
patient’s diagnosis, prognosis, and options and the patient has understood this information; 
that the patient’s desire to die is not a result of temporary dejection resulting from 
disorientation, adjusting to new limitations, or other causes; that the patient’s desire to die is 
not a result of prejudice, stereotypes, and misinformation about people with disabilities and 
living with a disability; that the patient’s decision to seek suicide is reached only after the 
patient has received, from knowledgeable disinterested sources, a thorough exploration 
and explanation of treatment options, rehabilitative techniques, assistive devices, 
accommodations, etc., for living successfully with the patient’s disabilities; that the patient 
has had the opportunity to meet and talk at length with people living with similar 
disabilities; that the patient has made the decision to choose suicide freely without being 
influenced by coercion, harassment, intimidation, or duress; that the patient has requested 
physician assisted suicide repeatedly over a sufficiently long period of time to ensure that it 
represents a determined steady conviction to end his or her life; that the patient is unable 
to commit suicide without the assistance of a physician; and that there is oversight by 
responsible, objective, disinterested, and impartial authorities who can verify whether or 
not the foregoing prerequisites to a patient’s decision to choose suicide have been 
satisfied.245 

 
Those who pass scrutiny on all of these criteria will be a select company indeed, which is the object 
of the exercise for those who have good reason to fear the introduction of legalized assistance in 
dying.  The list clearly does not present itself as a convenient “checklist” that a family doctor could 
work through in a context like those presently operating in Oregon or the Netherlands.  Rather, it 
is the kind of thorough examination of all the relevant facts that only a hearing board or court can 
successfully undertake. 
 
Invariably, the criteria that must be met for any form of assistance in dying, regardless of the 
country or state, include the requirement that the patient has made a competent, informed request, 
without any coercion.  These are no doubt the most problematic of the criteria, especially for 
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persons with disabilities.  Disability rights activists and many professionals argue that it is virtually 
impossible to ensure that a decision in favour of death by a vulnerable person will be free of 
coercion and undue influence, not only by other individuals who are involved in the person’s life, 
but possibly even more so by circumstances imposed by a society that is not prepared to provide 
the means of staying alive in dignity and good health. 
 
Whether assisted suicide should be restricted to those who are terminally ill is an inherently 
problematic question.  Doctors have considerable difficulty identifying such illnesses with accuracy 
when death is still more than a few days away.  The “death likely within six months” rule that is 
applied in Oregon is certainly questionable. 
 
The virtue of a process that involves a hearing before an independent tribunal is that the question, 
“Why does this person want to die now?” can be carefully addressed.  There may be 
circumstances in which the physical and mental misery associated with a disease that is not 
necessarily going to take the person’s life in the immediate future would be a legitimate answer. 
 
On the issue of waiting periods (“cooling off” periods) between the initial request for assistance in 
dying and the implementation of that request, once again a tribunal would be better positioned to 
establish “not before” and “not after” dates, rather than having them established in legislation at a 
fixed period for everyone. 
 
There are two criteria that are far and away more important than any others, and they absolutely 
must be established by clear and convincing evidence.  Once again, an independent tribunal is 
likely to be in the best position to be satisfied that these criteria have been met.  The first is 
whether the individual has actually made the decision to request death freely and voluntarily, 
without necessarily extracting him or her from the context of loving relationships.  These are 
anything but simple matters.  As Catherine Frazee asserts, 

 
We need to do much more to challenge the fiction that ‘what a person wants’ is clear, 
knowable and absolute.  Frankly, among humans, the phenomenon of ‘what we want’ 
strikes me as entirely fluid, capricious and transitory, and its articulation is invariably no 
better than an approximation.246 

 
The second crucial criterion by which to determine that assisted death is an acceptable option is 
whether every reasonable avenue has been fully explored that would make dying no longer the 
most attractive prospect, either for the person or those near to her or him.  This of course includes 
pain relief (psychic pain, as much as physical) and all aspects of palliative care, as well as an 
examination of non-medical issues that impact on the individual’s will to live. 
 
 F. Conclusion 
 
The crux of the debate over assisted death is the issue of personal autonomy.  Those who argue 
that our existing laws criminalizing assisted suicide and active euthanasia should be relaxed take 
their stand on the principle that each person deserves, to the extent that it is possible, to be the 
arbiter of how he or she wishes to approach the end of life.  It is assumed that some people would 
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choose to hasten that approach, depending on the severity of their discomfort and/or the certainty 
of their dying in the very near future.  Those on the other side of the debate include many who 
settle the question in their own minds by asserting that there are values which outweigh personal 
autonomy, and even personal suffering.  Such values may come under the heading of “the sanctity 
of human life”, or, for more secularly minded people, the traditional defence of human life which 
has characterized both medicine and law for hundreds, even thousands, of years. 
 
For people with disabilities, however, there is a third factor, namely whether “personal autonomy” 
is a reliable safeguard for those whose lives are devalued because they have disabilities.  Particularly 
(but not only) when the disability is “mental” in nature, there is a reasonable and valid concern that 
the individual’s personal wishes will not determine the outcome in any critical issue.  For such 
persons there is not only the problem of establishing one’s own “capacity” to make a decision, but 
mental disability also tends to lead to greater devaluing of the person’s life than is the case where 
one’s disability is only physical in nature.   
 
Outside influences on the decision to consent to the termination of one’s own life are rarely so 
blatant as to be easily identified as “coercion”, but they are nevertheless very real and powerful.  
And that is precisely why it is so difficult to fashion safeguards against abuse in the absence of legal 
prohibitions of assisted death.  Only if the threat of abuse is palpable is it likely that safeguards will 
be taken seriously. 
 
The thrust of this report is that there are serious risks to persons with disabilities in societies where 
assisted death is regarded as a solution to the suffering and anxiety that many experience as they 
near the end of their lives.  For most people in that circumstance, assisted death may be regarded 
as “merciful” because it relieves them of the physical and mental ordeal they would otherwise have 
to endure.  For people with disabilities, however, the “mercy” is often seen in terms of ending a life 
that is perceived by others to be devoid of value because of the individual’s disability, rather than 
being intolerable for the individual because of pain and suffering.  Even in Canada, where the law 
officially continues to uphold the traditional uncompromising respect for human life, safeguards 
against resorting to assisted death are seriously wanting.  Until it can be convincingly demonstrated 
that all Canadians enjoy full equality and security of the person, regardless of disability, as 
guaranteed by the Charter of Rights and Freedoms, then any steps toward legalized assistance in 
dying should be resisted. 
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